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Mitigation Bank Instrument Template

 (This template is provided by the MBRT to aid in the development of a Mitigation Bank’s Mitigation Bank Instrument.  While it cannot cover every detail that might be required by a specific project/site, it generally covers areas of commonalities between all banks.  All underlined text is explanatory for the person completing an MBI and should be removed from a final document.  Other text in the body of the document is suggested for the finished document and, if altered, must clearly show each and every alteration.  This also applies to the MBRT Success Criteria and all changes between versions of the MBI. The applicant may make formatting alterations such as italics, underline, and  font size to this document. )

I. Cover Page

A. Title of Document

B. Official Bank Name

C. Bank Sponsor

D. Prepared By

E. Submission Date

F. Agencies Submitted to

II. Table of Contents 

(These are potential entries under the Table of Contents.  This list should be modified and reconfigured as appropriate.)

1. List of Tables (Examples)

a. Implementation timetable

b. Calculation of wetland credits

c. Calculation of stream mitigation credits

d. Schedules of credit availability for each habitat type and stream mitigation

2. List of Figures (Examples)

a. Mitigation Bank Service area

b. Site location map

c. USGS Quadrangle Map

d. Soils Map

e. Aerial Map with Polygons and Management Plan

f. Aerial Map with randomized grid

3. List of Appendixes (Examples)

a. Conservation Easement

b. Letter of Credit

c. Cost basis for financial assurances (letter of credit and long-term land management funds).

d. Corps of Engineers Wetland Delineation Verification Letter

e. USFWS Endangered Species Verification Letter

f. SHPO Cultural Resource Verification Letter

g. Wetland assessment procedure

h. Stream assessment procedure

i. Copies of Cited Literature documents

III. Project Description

A. Type and Purpose of Bank (Regarding Federal and State Regulations)

B. Project Description
  1. Bank Description

     A) Location

     B) Size 

     C) Legal Description of property 

 2. Current Site Conditions

    A) Wetland/Upland Habitat Types

    A) Historical Use of Site

    B) Impacts to Site

 3. Ownership 

A) Owner/Sponsor

B) Real Estate Interest Secured for Phases of Bank

Include a description of the ownership interest in the bank property during the active management phases as well as after transfer to a long term steward upon completion of management activities. A survey and abstract of title are required. The abstract shall consist of a full summary of all consecutive grants, conveyances, wills, records and judicial proceedings affecting title to the specific parcel of real estate, together with a statement of all recorded liens and encumbrances affecting the property and their present status. Any and all liens and encumbrances affecting the property must be subordinated to the conservation easement, and documentation provided.  A statement shall also be included to acknowledge that any transfer to the long-term steward shall include restrictions on the property as necessary to sustain the property consistent with the final ecological requirements/success criteria required by the Mitigation Banking Instrument. Bankers are strongly encouraged to provide the survey and abstract of title to the MBRT early in the bank development process to allow for full and complete disclosure, and sufficient time for any necessary issue resolution.   

     C) Subsurface and Mineral Rights

The mineral owners, which are separate from the surface owners, shall maintain subsurface mineral rights (with the exception of sand and gravel), in perpetuity as dictated by the mineral laws of the State of (AL or MS).  To insure transparency and cooperation, the MBRT and site steward will be duly notified in writing, at least thirty (30) days prior to initiation of any mineral activity, and consulted thereafter regarding oil and gas exploration strategies if they are to occur within the legal boundaries of the XXXX according to applicable statutes.   Coordination will allow for the determination and implementation of least damaging feasible alternative methodologies, as well as assessment of unavoidable impacts associated with a proposed activity, according to all applicable laws and regulations.  The project site will be restored to pre-project conditions after abandonment.  Any activity subject to Section 404 jurisdiction will be permitted through the Mobile District, Army Corps of Engineers and (State Regulatory Agency) Restoration and compensatory mitigation for unavoidable impacts will be coordinated with the MBRT and made part of any Corps permit. 

   D) Utility and Transportation Corridors 

The mitigation bank sponsor will not encourage the placement of a utility or transportation corridor such as to impact the mitigation bank property.  In the event all or part of this property is taken by exercise of the power of Eminent Domain or acquired by purchase in lieu of condemnation, whether by public, corporate, or other authority, so as to terminate the conservation easement in whole or in part, the mitigation bank sponsor or long-term steward is responsible for replacing any wetland mitigation credits lost with in-kind wetland mitigation credits.

The MBRT will review the proposed corridor, the amount of functional loss, and decide on the appropriate compensation.

  E) Conservation Easement Holder
     a) Identification of primary CE Holder 

     b) Identification of Secondary CE Holder

(In the event that the first holder of the Conservation Easement becomes unable to hold the easement this should name a secondary party that could hold the CE.  This party may be a long-term holder or a temporary holder while a new long term holder is identified.   One possible method if for a non-profit to temporarily hold the CE while a new permanent CE holder is identified,)

      c) The U.S. Army Corps of Engineers shall hold third party enforcement rights in the CE

      d) A CE is a legal document that must be prepared by the mitigation bank's attorney, whose name will be provided with the draft CE when it is submit to the MBRT for review.  A model CE, approved by the MBRT member agencies, is available at the following web site: http://www.sam.usace.army.mil/op/reg/permmob2.htm.  Deviations from the model must be identified clearly in the submittal, and justification provided.  Early coordination of approval of the CE is also strongly encouraged, as many bankers are eager for the initial credit release upon approval of the MBI, and CE approval and recordation is required for the first credit release.
The MBRT must be contacted with any changes in the holder of the CE and any changes must be approved by the MBRT.

C. Authorities

  1. Standard Rules and Regulations

The establishment, use, and operation of the XXMB is carried out in accordance with the following authorities:

Federal:

1. Clean Water Act (33 USC 1251 et. seq.)

2. Rivers and Harbors Act (33 USC 403)

3. Fish and Wildlife Coordination Act (16 USC 661 et. seq.)

4. Regulatory Programs of the U.S. Army Corps of Engineers, Final Rule (33 CFR parts 320-330)

5. Guidelines for Specification of Disposal Sites for Dredged and Fill Material (40 CFR part 230)

6. Memorandum of Agreement between the Environmental Protection Agency and the Department of the Army concerning Determination of Mitigation Under the Clean Water Act, Section 404 (b)(1) Guidelines (February 6, 1990)

7. Federal Guidance for the Establishment, Use, and Operation of Mitigation Banks (60 F.R. 58605 et. seq.)

8. Army Corp of Engineers RGL 02-2, and RGL 01-1.

State:

9. Coastal Wetlands Protection Act (Section 49-27-7), (Section 49-27-9), and (Section 49-27-71) and Costal Zone Consistency with the Mississippi Coastal Program

10. Wastewater Regulations for National Pollutant Discharge Elimination System (NPDES) Permits, Underground Injection Control (UIC) Permits, Water Quality Based Effluent Limitations and Water Quality Certification (40 CFR 122, 123, 124, 125, 144, 146, 403, and 503)

    2. Nationwide 27 permit

Since the work required to restore/enhance the XXMB site will impact jurisdictional waters of the United States, a Section 404 permit will need to be obtained prior to commencement of work at the site.  Once the Mitigation Banking Instrument is approved, the terms and conditions of the Mitigation Banking Instrument will be adopted and the Corps will issue a Nationwide 27 Permit (Stream and Wetland Restoration Activities), which does not require separate state certifications.  

D.  Mitigation Bank Review Team (MBRT)

  1. Member Agencies

The MBRT is comprised of 9 individuals representing two states and four federal agencies as listed below.

	Agency
	Representative

	US Army Corp of Engineers
	Mike Moxey & (Project Manager)

	US Environmental Protection Agency
	Darryl Williams & Kacy Campbell

	US Fish and Wildlife Service
	Darren Le Blanc & Paul Necaise

	Mississippi Dept. of Wildlife, Fisheries, and Parks
	John Tindall

	Mississippi Dept. of Marine Resources
	Cindy Henderson

	Mississippi Dept. of Environmental Quality
	Sean Clark

	Alabama Dept. of Environmental Management
	Leslie Turney

	Alabama Dept. of Conservation and Natural Resources
	Garth Crow


  2. Oversight

The following is a list of oversight responsibilities that the members of the MBRT agree to along with all other responsibilities as charged by the 1995 Federal Mitigation Banking Guidance:

· The agencies represented on the MBRT agree to provide appropriate oversight in carrying out the provisions of this banking instrument.

· The agencies represented on the MBRT agree to review and provide comments on all project plans, annual monitoring reports, credit review reports, contingency plans, and necessary permits for the bank in a timely manner.  Comments will be reviewed and transmitted to the Sponsor within 30 calendar days from the date of complete submittal (except for good cause).

· The agencies represented on the MBRT agree to review and confirm reports on the evaluation of success criteria prior to approving credit releases within the XXMB.

· The agencies represented on the MBRT will conduct compliance inspections, as necessary, as determined by the Corps in consultation with the Sponsor, to verify credits available in the bank, recommend corrective measures, if any, in perpetuity.

  3. Responsibilities

     a) Review of Reports

The U.S. Army Corps of Engineers, through the Mobile District MBRT, will make a good faith effort, within 30 days (except for good cause) of receipt of the written request of returning comments about submitted reports.  In some circumstances the USACE MBRT may request an extension of the comment period.

     b) Credit Release Approval 

The U.S. Army Corps of Engineers, through the Mobile District MBRT, will make a good faith effort, within 30 days (except for good cause) of receipt of the written request for release and success determination, to either approve the request for release and success determination or provide the Sponsor with a written explanation of why the determination has been denied.

     c) Inspections

The MBRT will conduct site inspections jointly to determine the progress of the project for purposes of release and success determinations, and other general compliance.  If the MBRT is unable to meet within a reasonable time, those representatives that can, will conduct inspections in a timely manner when responding to written requests to release or success determination.  Inspections may be requested by the applicant at any time significant changes have occurred and include inspections for compliance, as-built, and for adaptive management changes.

  4. Provisions for Site Inspections

The MBRT will have full access to the mitigation bank to perform inspections, provided reasonable notice is given.  Regular inspections will be scheduled, at a minimum following major events such as completion of any major earthmoving work and before credit releases occur.

IV. Management Plan

A.  Standard Regulatory Requirements

    1. Cultural Resources

          A. Current Certification.  A cultural survey of the XXXX site has been conducted.  The archaeological survey report and approval of that survey by the State Historic Preservation Office appears as Appendix X.
    2. Threatened and Endangered Species

          A. Current Certification.  The XXMB was surveyed for the (your list may include but is not limited to threatened gopher tortoise (Gopherus polphemus), the endangered Louisiana quillwort (Isoetes louisianensis), and the threatened bald eagle (Haliaeetus leucocephalus)) during (date).  Based on the surveys, there was no evidence that any of the above listed species occur within the XXMB.  The U.S. Fish and Wildlife Service concurred with this determination in a letter dated XX  Month Year  (Appendix X).
          B. Potential Use of Site by T & E Species

(Describe any potential use of the site by endangered or threatened species.)

   3. Jurisdictional Waters of the United States

        A.  The XXMB was delineated using the 1987 Corps of Engineers Wetland Delineation Manual for jurisdictional waters of the United States during (date).  The U.S. Army Corps of Engineers concurred with the wetlands determination in a letter dated XX Month Year which is included in Appendix X.

B. Establishment of Habitat Management Polygons 

(The entire mitigation bank should be separated into habitat management polygons.  For example, a separate polygon is required for a Bottomland Hardwood Restoration area versus an area of Bottomland Hardwood Enhancement.)

C.  Assessment of Habitat Management Polygons

(If a wetland functional assessment is used in determining credits generated by work on-site, the methodology and application should be included here.  Under individual polygons the assessment score should be described.  Assessment data sheet should be included in an Appendix.) 

E. Habitat Management Polygons (Repeat for each polygon)

  1. Current Baseline Condition 

A) Historical Land Use 
B) Historical Wetland Types 

(Based on site history and research of the applicant this is the wetland type that historically would have existed on the site in this polygon.)

     C)  Current wetland/upland habitat  (This area needs to accurately describe the current conditions on the site with some quantified data.  The data should support the proposed functional lift and restoration/enhancement strategies proposed by the applicant.)

1. Current Hydrology

2. Current Soils

3. Current Vegetation Composition

(1) Trees per acre, Species, Canopy Cover

(2) Shrub coverage, Species

(3) Herbaceous coverage and Species

(4) Vine layer coverage and Species

2.  Projected wetland habitat  (This area needs to accurately describe the target wetland habitat and ecological conditions.  The proposed functional lift should support the restoration or enhancement strategy success criteria proposed by the applicant.)

1. Target Hydrology

2. Target Soils

3. Target Vegetation Composition

a. Trees per acre, Species, Canopy Cover

b. Shrub coverage, Species

c. Herbaceous coverage and Species

d. Vine layer coverage and Species

  3. Specific Land Management Actions 

     A) Describe Specific Land Management Action

     B) Implementation Timetable


F.  Surrounding Land Use

  1. Types of Land Use

  2. Potential Influence to On-Site Land Management

V. Bank Operation

A. Service Area

  1. Description of Service Area

The primary service area for the XXX Mitigation Bank will include all portions of XXX Counties, within hydrologic units (Appendix X). XXMB will compensate future unavoidable impacts to in-kind wetlands (Habitat 1), (Habitat 2), and to out-of kind wetlands on a case-by-case basis. Credits are not intended to offset loss of tidal wetlands. The work to be implemented as described in this document is to be used as mitigation for future wetland impacts.

  2. Use of Proximity Factor 

Mitigation outside of the primary service area will be allowed on a case-by-case basis and by using the proximity multiplier method (Appendix X).

B. Functional Assessment and Credit Determination 

1. Functional Assessment Methods (All worksheets, tables and numbers generated should be included in an appendix. If you are establishing a bank in an area with an overlapping service area to another bank, you will use the credit determining method that that bank uses, unless the MBRT specifies differently.)

a. Ratio Method

b. HydroGeoMorphic Approach Model

c. Wetland Rapid Assessment Method
d. Stream Assessment Method
  2. Final Credit Calculation (Example) 

(Example tables for Ratio Method)

Table X. Activities by Acreage

	Mitigation Action
	Affected Area

(Acres)


	% of Total Area

	Restoration
	200.00
	66.66

	Enhancement
	0
	0

	Preservation
	100.00
	33.33

	Total
	300.00
	100%


Table X: Ratio Method Credit Calculations for XX Mitigation Bank

	Type
	%
	Low/LxAA
	Med/LxAA
	High/LxAA

	Restoration
	0.666
	1:2 = 1:1.33
	1:3 = 1:2
	1:4 = 1:2.66

	Enhancement
	0.00
	1:3 = 0.00
	1:5 = 1:0.00
	1:9 = 1:0.00

	Preservation
	0.333
	1:7 = 1:2.33
	1:12 = 1:4
	1:23 = 1:7.66

	TOTAL
	1.0
	1:3.66
	1:6.0
	1:10.32


Table X: Compensatory Ratios for XX Mitigation Bank

	Compensatory Ratios
	Low
	Medium
	High

	(1 acre =1[acre] credit)
	1:4
	1:6
	1:10


C. Conditions on Debiting

Credits will be withdrawn from the mitigation bank to provide compensatory mitigation for approved permitted projects under Section 404 and 401 of the Clean Water Act and the (Mississippi Coastal Wetlands Protection Act).  The Sponsor will coordinate with applicants for wetland and stream impacts to provide information on the MSA and available credits.  The responsibility for demonstrating that the XXMB credits constitute adequate and appropriate compensation for proposed impacts lies with the impact applicant.  The presence or proposed use of the XXMB will not effected the requirement that a project go through the process of avoidance and minimization.  

If at any time the number of credits debited exceeds the number released, then no further credit sales shall be permitted by the MBRT until the sponsor has implemented corrective actions and achieved the success criteria so as to provide the number of credits to be greater than or equal to the number of credits debited to cover permitted impacts with this mitigation bank.

At the written request of the sponsor, the MBRT will perform a compliance visit to determine whether target success criteria have been met.

In-kind versus Out-of-kind (From November 1995 Federal Guidance)

It is understood that "in-kind" compensation for wetland resources is preferred and generally required.  "Out-of-kind" compensation and compensation for impacts outside the service area should be considered for this bank on a case-by-case basis by the regulatory agencies.  In the interest of achieving functional replacement, in-kind compensation of aquatic resource impacts should generally be required. 

Out-of-kind compensation may be acceptable if it is determined to be practicable and environmentally preferable to in-kind compensation (e.g., of greater ecological value to a particular region). However, non-tidal wetlands are not intended to compensate for the loss or degradation of tidal wetlands. Decisions regarding out-of-kind mitigation are typically made on a case-by-case basis during the permit evaluation process by the regulatory agencies. 

D. Performance Standards

Performance standards must be detailed for each management polygon listed in the Management Section.  For instance, if a site included 100 acres of Enhancement of Bottomland Hardwood and 100 acres of restored Bottomland Hardwood then the Performance Standards for both restored and enhanced Bottomland Hardwood would have to be included with their associated credit release schedules and monitoring procedure. If multiple polygons are using the same Performance Standards and Release schedule then they only have to be listed once but the polygons they apply to have to be specified.  

A. Success Criteria 

1.  MBRT approved habitat specific success criteria are provided.
B. Corresponding Credit Release Schedule 

1.  MBRT approved habitat specific credit release schedules are provided with success criteria. 

a. The first credit release for each habitat type, regardless of the scientific based success criteria, will include proof of subjugation of any liens or encumbrances on the property to the conservation easement.

b. For the second credit release, if the long-term management will be coordinated by a long-term management board instead of a separate entity such as a land trust, the board members must be named by agency/profession and name.  The long-term land management board must be composed of private and conservation interests and approved by the MBRT. 

C. Monitoring Procedure

1. Monitoring should, at a minimum, address all of the success criteria parameters.  

2. Applicant must provide actual monitoring protocol including number of plots, plot sizes and strategy for determining random plots within each polygon.  Specific procedures should be defined in this document.  Actual GPS referenced locations of fixed plots and complete baseline data generated with monitoring protocol should be included in the baseline monitoring report (first monitoring report).  In general at least one fixed and one random monitoring plot should be assigned for every 75-acres of a specific habitat type however this should be coordinated on a case-by-case between the MBRT and sponsor.
D. Contingency Plans/Remedial Actions:  In the event the mitigation bank or a specific phase of the bank fails to achieve success criteria as specified in the banking instrument, the sponsor shall develop necessary contingency plans and implement appropriate remedial actions for the bank or that phase in coordination with the MBRT.  In the event the sponsor fails to implement necessary remedial actions within one growing season after notification by the Corps of necessary remedial action to address any failure in meeting the success criteria, the MBRT (acting through the Chair) will notify sponsor and the appropriate authorizing agencies and recommend appropriate remedial actions.

If the authorizing agencies determine that the bank is operating at a deficit, debiting by the sponsor of credits shall immediately cease, and the authorizing agencies, in consultation with the MBRT and the sponsor, will determine what remedial actions are necessary to correct the situation.  As determined by the Chair in coordination with the MBRT and the sponsor, if conditions at the bank site do not improve or continue to deteriorate within one growing season from the date that the need for remediation was first identified in writing to the sponsor by the U.S. Army Corps of Engineers through the Chair of the MBRT, the agent responsible for the financial assurances shall be directed by the Corps to transfer the amount necessary to correct the deficiency to a party acceptable to the MBRT, to undertake corrective measures.

E. Annual Reporting (Include Outline in Appendix)

  1. Responsible Party 

     a.  The Annual Report is a summary of the yearly monitoring for success and an assessment of the degree to which the bank is attaining success. This report shall be submitted annually until the XXMB has determined to be successful. The outline for the Annual Progress Report for the project is included in Appendix XX.

  2. Due date to Agencies

      b.   Annual Monitoring Reports are due to the MBRT Chair on September 15 of each year.

F.   Bank Ledgers

  1. Current Credit Sales Ledgers.  Due to the MBRT Chair on January 15, May 15, and September 15 of each year).

  2. Information Provided. See bank ledger template.
G. Financial Assurances

1. Performance Bond, Letter of Credit or Escrow Account.  The sponsor may choose, subject to MBRT approval, the type of financial assurance that will be used (performance bond, Letter of Credit or Escrow Account); the appropriate financial assurance documents should be attached as exhibits.  For an Escrow Account, the sponsor shall establish an account with a law firm or title company who will act as an Escrow Agent for this Banking Instrument.
     a. Level of Funding. The applicant should provide quotes for the work to be completed until the mitigation bank is functionally mature.  All activities including (but not limited to) earthwork, burning, planting, replanting, exotic eradication, road repair, monitoring etc should be included in the quotes.  Quotes should be from independent contractors even if the applicants intend to perform the work themselves.  The performance bond would be forfeit if work is never done and should cover the cost of paying to have the work done by contractors.  The MBRT shall make the final determination on the amount of funding that will be required.  A higher amount may be required for high-risk mitigation banks and lower amounts for those with a greater likelihood of success.  

        b. Purpose of Funding.  If the required land management, monitoring or maintenance actions are not conducted as specified in the MBI, then the MBRT shall request release of the financial assurance funds to an MBRT agency or its designee from this account sufficient to cover the costs of paying a third party to accomplish these required tasks.     
      c. Procedure for Reducing Level of Funding.  As major activities are done, the amount of the performance bond can be reduced by the amount originally proposed that would have paid for that activity.  For example if proposed earthwork was estimated to cost $20,000, and that earth work has been completed and approved by the MBRT, the performance bond can be reduced by $20,000.

NOTE:  The quotes used fpr Justification for Level of Funding are also used to determine long-term management funding. Please see VI. Long-Term Management Section. 

H. Adaptive Management

The Mitigation Bank Review Team accepts that all ecological restoration projects are site specific, that multiple endpoints are possible owing to the stochastic nature of ecological processes, and that human activities offsite and beyond the control of the mitigation bank may influence the course of restoration.  For these reasons, the Mitigation Bank Review Team and Sponsor may review the restoration strategy, objectives, and the performance standards and monitoring protocols at any time prior to full project release.  Proposed changes to the MBI must be made in writing and must qualify as adaptive management in response to site-specific conditions and must be approved by the MBRT.  If approved, the conditions of the Banking Instrument may only be amended or modified with the written approval of all signatory parties.  The mitigation bank must demonstrate good-faith efforts to comply with restoration requirements and cannot invoke an alleged need for adaptive management as a pretext for slovenliness.

VI. Long Term Management

A. Long Term Steward (Agreement Letter in Appendix)

  1.  Name Long-Term Steward Party/Parties.

  2.  Responsibilities of Steward

a. Long-term Steward agrees to perform all work necessary to maintain the XX Mitigation Bank, in perpetuity, in an ecological condition consistent with the final ecological requirements/success criteria required by the Mitigation Banking Instrument.  Maintenance will include any and all activities necessary to improve and sustain the ecological function of the site.  Such will may include but are not limited to (specific for each bank) introduction of prescribed fire, tree planting and application of mechanical and chemical means to control and eliminate exotic and nuisance species as described elsewhere in this document.

The steward is also responsible for long-term monitoring requirements of the site, biannual reporting as detailed below, for providing access to the site for the MBRT as required for inspections and for managing and reporting on the long-term stewardship fund.

B. Monitoring & Reporting Requirements (Outline in Appendix II)

(An outline of the information required in the biennial monitoring report from the long-term steward is provided.) 

    1.  Maintenance Requirements 

      A. Work Required          

             a. Habitat Work Performed

(Detail specific and on-going activities on the site such as burning, monitoring and treatment of invasive exotic plants, and any other foreseeable activities.)

             b. Infrastructure Work Performed

(This section should detail reasonable activities required to maintain site access such as road repair, gate/fence repairs, culvert monitoring/replacement, etc.)

  2.    Biennial Reporting Requirements

The long-term steward is responsible for the preparation and submission of biennial reports to the Chair of the MBRT by September 15th of the year they are required.  The report will be based on the outline provided by the MBRT and will include other information as needed to describe activities on the mitigation bank site.  The outline for the Long Term Monitoring Report is included in Appendix II.

C. Long-term Management Fund Endowment

  1. Oversight Authority 

  2. Description of Instrument

  3. Funding Mechanism.  The sponsor shall establish an Escrow Account with a law firm or title company who will act as an Escrow Agent for this Banking Instrument.
  4. Justification for Level of Funding.  Long-term maintenance requirements shall be determined on a site-specific basis.  Any such activities shall be the responsibility of the Long-Term Steward of the land.  The long-term land management fund shall provide a funding source for future maintenance, repair or monitoring requirements.  (This justification must be based on real world estimates of the money required to manage the site in perpetuity.  Quotes gathered for the estimate of restoration/enhancement costs may be used to generate this number.  Amount should include monies for habitat work, infrastructure, and monitoring requirements along with any other requirements of the MBRT.  Either the amount agreed to between the Bank Sponsor and the MBRT or the amount agreed to between the Bank Sponsor and Long-Term Steward WHICHEVER IS HIGHER shall be used to fund the account. )

D. Provisions Covering the Use of the Land

Use of the land will be restricted as detailed in the conservation easement (Appendix X).  However, uses compatible with the purpose of the bank may be specifically authorized by the MBRT.  Examples of such uses might include conduct of academic research.  In the event an individual seeks such a use, application in writing must be made to the MBRT detailing the proposed activity.  The MBRT will reply, in writing, granting (or denying) the proposed use within 30 days.

(This is an optional section left to the decision of the mitigation bank sponsor.  Hunting leases are a common and accepted use of mitigation banks provided the sponsor accepts responsibility for any damage to the property from hunter’s use such as vehicle rutting.)

The Sponsor also intends to manage the wildlife population by leasing the hunting rights to private individuals.  The use of ATV’s for hunting purposes will be prohibited.  Any damage to the vegetation, soils, or hydrology due to hunting activities will be the responsibility of the Sponsor.  By allowing the land to be hunted, the additional people with access to the land will serve as a way to limit the potential for vandalism, poaching, etc.

VII. Other Provisions

A. Force Majeure Clause

Nothing herein shall be construed to authorize proceedings against the bank sponsor for any damages to the bank property caused by acts of God such as earthquake, fire, flood, storm, war, civil disturbance, strike, or similar causes. In the event of a force majeure event, the bank sponsor will notify the members of the MBRT and work with the MBRT to resolve the damages, if any, caused by the event. However, if the acts of God do not preclude the bank sponsor from resuming bank operations without unreasonable expense, then it shall not be relieved of its obligations under this document.  Any impact to future credit releases or numbers of credits available for sale shall be discussed and determined by the MBRT at that time.

B. Dispute Resolution

Resolution of disputes about application of this Banking Instrument will be in accordance with those stated in the Federal Guidance for the Establishment, Use and Operation of Mitigation Banks (60 F.R. 58605 et seq., November, 1995).

C. Validity, Modification, and Termination of the Banking Instrument

This MBI will become valid upon issuance of the Corps and MDEQ permits and execution of the MBI by the MBRT agencies.  The initial credit release is typically authorized following the recordation of the conservation easement and execution of the financial assurances requirements.  This MBI may be amended, altered, released or revoked only by written agreement among the parties hereto or their heirs, assigns or successors-in-interest, which amendment will be filed in the public records of Hancock County, Mississippi.  Any of the MBRT members may terminate their participation upon written notification to all signatory parties.  Participation of the MBRT members will terminate 30 days after written notification.

D. Specific Language of the Banking Instrument will be Controlling

To the extent that specific language in this document changes, modifies, or deletes terms and conditions contained in those documents that are incorporated into the Banking Instrument by reference, and that are not legally binding, the specific language within the Banking Instrument shall be controlling.

E. Signature Pages

SIGNATURE PAGE


(This signature page example has all of the agencies for Alabama and Mississippi.  While all agencies review the MBI, the signature sheet is only signed by Federal agencies and the state agencies in the state of the mitigation bank.  Other agencies should be deleted.)

SIGNATORS

U.S. Army Corps of Engineers,

Mobile District
_____________________________________________________

Robert B. Keyser




Date

Colonel, U.S. Army

Mobile District Engineer

U.S. Army Corps of Engineers

U.S. Environmental Protection Agency

_____________________________________________________

Ronald Mikulak, Chief



Date

Wetlands Regulatory Section

U.S. Environmental Protection Agency, Region 4

U.S. Fish and Wildlife Service

_____________________________________________________

Sam D. Hamilton




Date

Regional Director Southeast Region

U.S. Fish and Wildlife Service

Mississippi Department of Environmental Quality

_____________________________________________________

                          , Chief



Date

Surface Water Division, Office of Pollution Control

Mississippi Department of Environmental Quality

Mississippi Department of Marine Resources

_____________________________________________________

William W. Walker, Ph.D.



Date

Executive Director

Mississippi Department of Marine Resources

Mississippi Department of Wildlife Fisheries and Parks

_____________________________________________________

Dr. Sam Polles




Date

Executive Director

Mississippi Department of Wildlife Fisheries and Parks

Mississippi Forestry Commission

_____________________________________________________

David E. West





Date

Chairman

Mississippi Forestry Commission

U.S. Natural Resources Conservation Service

_____________________________________________________

Robert N. Jones, State Conservationist                      Date

Alabama Department of Conservation and Natural Resources

_____________________________________________________

Richard C. Liles, Commissioner


Date

Alabama Department of Environmental Management

___________________________________________________

Steven O. Jenkins, Chief



Date

Field Operations Division

Sponsor:

_____________________________________________________






Date

Manager

APPENDIX I: Annual Progress Report

I. Cover Page

a. Title of Document

b. Official Bank Name

c. Bank Sponsor

d. Prepared By

e. Submission Date

f. Agencies Submitted to

3. Table of Contents

4. Project Description

a. Synopsis of Site Condition Prior to Reporting Period

b. Any Changes to Site Conditions 

c. Actions Taken

 (Break down by Management Polygon and include date of initiation of all actions.  Any maps contained in this area, such as burn frequency maps, should clearly show the management polygons and what happened in each.)

d. Description of Site at Time of Report

5. Monitoring

a. Management Polygon X (Repeat for Each Polygon)

i. Vegetation Monitoring

ii. Hydrology

iii. Soils

iv. Progress towards Success Criteria and Credit Releases

(Include dates when all Success Criteria were met. Show credit release table from MBI and highlight in a different color releases that have occurred)

Example table for credits.

	Wetland Habitat X
	
	
	
	

	Credit Release Standard
	% Release
	Credits
	Est. Timetable
	Status

	Initial
	20 % 
	15.24
	December 2003
	Completed

	Incremental #1
	15%
	12.58
	July 04
	Completed

	Incremental #2
	15%
	12.58
	July 05
	Planned for July 05

	Incremental #3
	15%
	12.58
	July 06
	Planned for July 06

	Incremental #4
	15%
	12.58
	July 07
	Planned for July 07

	Incremental #5
	20%
	15.24
	July 08
	Planned for July 08


Blue Text indicates completed standards and released credits

Red Text indicates completed standards and requested credit releases.

Also include Success Criteria from MBI.

Also include separate implementation timetable from MBI listing site specific activities.

6. Financial Assurances

a. Status of Financial Assurances (Should detail status of Letter of Credit such as expiration date and amount.)

b. Expenditures

APPENDIX II: Long-Term Monitoring Report 

II. Cover Page

c. Title of Document

d. Official Bank Name

e. Bank Sponsor

f. Prepared By

g. Submission Date

h. Agencies Submitted to

7. Table of Contents

8. Project Description

a. Synopsis of Site Condition when turned over to Long-Term Steward

b. Any Changes to Site Conditions

c. Actions taken to Correct Departures from Performance Standards

d. Description of Site at Time of Report

9. Monitoring

a. Management Polygon X (Repeat for Each Polygon)

i. Vegetation Monitoring

ii. Hydrology

iii. Soils

10. Financial Assurances

a. Status of Funding Account

b. Expenditures

III. Mitigation Bank Approval Checklist

The following is a list of the major items that will be required by the Mitigation Bank Review Team (MBRT) during the mitigation bank approval process.  The items are listed in the approximate order in which they will be required.  Certain items are required for the initial 20% credit release.  Since this is a general list, there may be additional items required by the MBRT depending on the bank.

1. Initial presentation of a Mitigation Bank Proposal, site visit by the MBRT, approval letter from MBRT chair.

2. Title Report and Survey for mitigation bank site showing all liens, easements, in-holdings, encumbrances, and deed restrictions.

3. Jurisdictional Wetland Determination and Verification from the ACE. (Letter to be included in Appendix to MBI.)

4. Fish and Wildlife Certification for Threatened and Endangered Species. (Letter to be included in Appendix to MBI.)

5. State Historic Preservation Office (SHPO) Certification. (Letter to be included in Appendix to MBI.)

6. Financial Estimates for performing specific land management requirements including total amount required for Performance Bond/ Letter of Credit (Any contractor estimates and approved amounts should be included in an Appendix to the MBI.)

7. Financial Estimates for Long Term Site Management (Agreed upon amounts required by Long Term Steward or amount designated by MBRT based on contractor estimates and best judgment to care for the site in perpetuity.)

8. Title report for mitigation bank property showing subjugation of all liens and encumbrances on property to Conservation Easement.

9. MBRT approved MBI with the state and federal agencies and the applicant signatory sheets.

10. Nationwide 27 Permit will be issued by the Corps of Engineers.

11. Conservation Easement Agreement Letter (Formal letter of agreement/acceptance from eventual holder of the conservation easement to be included in Appendix to MBI.)

12. Long-Term Steward Agreement Letter. (Formal letter of agreement/acceptance from eventual long-term steward to be included in Appendix to MSI.)

13. Initial credit release upon receipt of Performance Bond or Letter of Credit, and approved and recorded Conservation Easement.

Page 20 of 21

