NATIONAL WETLAND MITIGATION
BANKING STUDY

Commercial Wetland Mitigation

Credit Markets: Theory and Practice

Institute for Water Resources

Water Resources Support Center
U.S. Army Corps of Engineers
Alexandria, Virginia 22315

Prepared by

Paul Scodari
King and Associates
Washington, DC

and

Leonard Shabman
David White
Virginia Tech
Blacksburg, Virginia

[This work is among others of the National Wetland Mitigation Banking Study and represents an example of
possible options for wetland mitigation banking. The findings and recommendations do not represent the position
of the Department of the Army.]

November 1995 IWR Report 95-WMB-7



National Wetland Mitigation Banking Study

This report ispart of a series of reports that are being published during the National Wetland Mitigation
Banking Study. Among the reports already published, in addition to this report include:

WetlandsMitigation Banking ConceptdWRReport 92-WMB-f1, July 1992, prepared by Richard
Reppert, Institute for Water Resources. This report provides general background information and
concepts pertaining to wetland mitigation banking.

Wetlands Mitigation Banking: Resource Dowent IWR Report 94-WMB}?2, January 1994, prepared
by the Environmental Law Institute and the InstifoteWater Resources. This report presents bank-
specific information obtained in an inventory of banks and detadsé study histories, an annotated
wetland mitigation banking bibliography, and a summary of study findings on fee-based
compensatory mitigation.

Expanding Opportunities for Compatory Mitigation: The Private Credit Market AlternativévVR
[Report 94-WMB{3, January 1994, prepared by Leonard Shabman, Dennis King, and Paul Scodari.
This study looks at economic forces affecting markets for mitigation credits.

First phasereport [ IWR Report 94-WMB-4, January 1994, prepared by Robert Brumbaugh and
Richard Reppert, Institute for W Resources. Summation of findings of phase one of the National
Wetland Mitigation Banking Study.

Examination of Wetland Programs: Opportunities for Compensatory Mitigdé\iRReport 94-
WMB-5, March 1994, prepared by Apogee Research, Inc. Sixty-eight programs that conduct or
facilitate wetland restoration or creation were identified that might be applicable to compensatory
wetland mitigation. Fourteen programs were profiled in more detail.

Wetland Mitigation Banki[lMB Report QAA[MB-d,February 1994, prepared by the Environmental

Law Institute. This report examind®e wetland mitigation banking experience in detail. The report
contains comprehensive bibliography on banking, and a compilation of all drafFederal
guidance documents on banking. The BSA and IWR co-funded this study. (This report is a very
slight revision of a report published by the Environmental Law Institute in 1993).

For further information on the National Wetland Mitigation Banking Study, contact either:

Dr. Robert W. Brumbaugh Dr. Eugene Z. Stakhiv

Study Manager Chief, Policy and Special Studies Division
Institute for Water Resources Institute for Water Resources

Casey Building Casey Building

7701 Telegraph Road 7701 Telegraph Road

Alexandria, VA 22315-3868 Alexandria, VA 22315-3868

Telephone: (703) 428-6370 or by e-mail at Telephone: (703) 428-6370
robert.brumbaugh@inet.hg.usace.army.mil

Reportsmay be ordered by writing Arlene NurthdlyR Publications, at above address, by e-mail at
arlene.nurthen@inet.hg.usace.army.mil, or by fax at (703) 428-8171.



Table of Contents

[EXECULIVE SUMIMIANY . . . . oottt ettt ettt e e et e ettt et e et e e e Vii.
[ACKNOWIEAOMENTS . . . . . oottt et e e e e e Xi. .
[Chapter One. INtrOdUCHION . . . ... v ettt e et e e e e e e e e e e e e e e e e e e e et e 1
StUAY OB JECHIVES . . . o oottt ettt e e 4
[Study Approach] . ... ..o e e 4
[Chapter Two. Venture and Market Level SUCCESS. . .. ...ttt et e i e 7
[Venture and Market Success: A Conceptual OVEIVIBW . . . ... .oooveeeiiee iy 7
Determinants of Ecological and Economic Success Through
Mitigation Credit MarketS . ... ..ot e 10
[Factors Influencing the Supply and Cost of Credits. .. .......coveeeeennennnn... 11
Quality Control. .. ... e 11
Cost Accounting and Credit Pricing . . .. ... oot 12
' S 13
MarKet TY P . oo e 13
SBIVICE Al . ot ittt e e e 14
Regulatory Consistency for All Mitigation Options. .. ....................... 15
[Chapter Three. Review and Evaluation of Commercial Credit Venturgs. . .................... 17
Commercial Credit Ventures: A TaXONOMMY . . . . oo v vt vve e et e ettt e e e e 17
[Financial Objective as @ ClasSHier. . . . .. ......oouu e 18
[Source of Commercial Capital as a Clasgifier. . ............ovuiieeeeeennnnnn. 18
[Summary Review of Commercial Credit VENtUrel . . . . . ... .ovve et 19
Operating VeNtUI S . . o ottt ittt e et e e 19
Ventures Capitalized with Private Resources. . .......... ... i, 19
Ventures Capitalized with Public Resources. .. ..., 21
Ventures Capitalized with Mitigation Fee Revenue......................... 21
Ventures Capitalized with a Combination of Capital Resources. ............. 23
[Prospective VENTUIES. . . . . . ..ottt 24
[Evaluation of Operating VENIUIES . . . .. ..ottt e ettt et et ettt 25
[Supply and COSEFACDIS. . . . .o o ve et e e e e e e e e e e e e 25
Quality CoNntrolS. . ..ottt e e e 25
Regulatory Treatment of Different Venture Types. ..., 30
Cost Accounting and Credit Pricing . . ... ..ot e e 30
Demand and Price Factors in Operating Ventures. . ... ii .. 33
MarKet Ty P . oo e e 33
SBIVICE AN, . ot ittt it e e e e 34
Regulatory Consistency for All Mitigation Options. .. ....................... 34




Table of Contents (Continued)

Chapter Four. Review and Evaluation of Regional (Area-Wide) Guidance

and Rules for Commercial Credit Trading .« « v o oo oo oo ee e 37
[Overview of Market Structure Guidance and RUleB . . . . ... ..o 37
[ Evaluation of Market Structure Guidance and RUIES . . . . ... ..o e 38
Supply and CoSt FACIOIS. . . . . .t vttt et e e e e e e e e 38
Quality ControlS. . ..ot e e e 38
Regulatory Treatment of Different Venture Types. . .......... ... 40
Cost Accountingand Credit Pricing . . .. ... .ot e 41
[Demand and Price Faclors. . .. ..o oo 42
MarKet TY P . oo e e e 42
SBIVICE Al . . v vttt e e e e 42
Regulatory Consistency for All Mitigation Options. .. ....................... 43
[Chapter Five. Watershed Planning for Commercial Credit Venturels . ... ... .. 55
Wetlands Resource Plans to Support Commercial Credit Ventureés. . ................... 56
Contribution of Wetlands Resource Plans to Commercial Venture Succ&ss .............. 62
Factors Influencing the Supply and Cost of Creditb ................................... 62
Y CONMIOL . . . oo et e e 62
Costand Credit PriCing. ... ...t e e e e e e 63
[Eactors Influencing the Demand for Credit$. . . ........ovueeeie i, 64
B e 64
................................................................ 65
[Regulatory Consistency For All Mitigation Optid)ns .............................. 65
[SUMMANT - - v oottt e e e 65
[Chapter Six. FINAINGS and CONCIUSIONE . . ... ..ot e e e et e e 67
[REFERENCES CITED] . . . o oottt e et e e e e e e e, 71
APPENDIX A: References Documents Examined in the Revigw
of Commercial Credit Ventures (Chapters 3-5). . . ..ol e 73
[APPENDIX B: Venture Sponsors and Regulators Interviewed. .. ............. ... .. ... ... .... 79
APPENDIX C: Experiences with Watershed Management Plans
for Wetland Categorization . . . ... e oo 83




List of Figures and Tables

Venture Level and Market Relationships for Commercial Credit Supply. ... .......... 7
Table 1 Types of Commercial Credit VENtUIES . . ... ...ttt e e et 20
Table 2 Area-Wide Rules for Commercial Creditading:

SUpply Side ProViSIONS . . . ..o e e e 45

[ Table 3.  Area-Wide Rules for Commercial Credit Trading:

Demand Side Provisions. . . . ... ..o e 50
Table 4 Characteristics of Watershed-Based Wetlands Resource Plans. . ................. 58




BLANK PAGE

Vi



EXECUTIVE SUMMARY

The Regulatory Setting for Wetlands Credit
Markets

The primary Federal regulatory program governing
wetlands is authorized by Sectidf4 ofthe Clean
Water Act. Similarly structuredtate andlocal
permit programs also exist. In most instances,
wetlands  permitting is, by formal regulation,
expected to follow a mitigation “sequence” where the
applicant for a permit must firsshow that the
proposed activity has been designed to avoid
wetlands to the maximum extent. If avoidance is not
possible, then the minimization of filling must be
achieved. Finally, if a permit is granted,
compensation by restoration of degraded wetlands or
by creation of wetlands from uplands is required on-
site (as close as possible to the permitted activity).
Also, the same kind of wetland is to be provided.
At times, permittees have been allowed to
compensate by developing a singleff-site
compensation projeethenon-site possibilities for
wetlands construction or restoration are limited.
Some permit applicantsyho expect to initiate
several future projects requiring mitigation, have
been allowed to meet these requirements by
developing one large off-siteitigation project. This

is the general definition of a “single-user” wetland
mitigation bank (or a “joint-project” bank, if the
bank is developed and used jointly by more than one
sponsor). Howevemost permit applicants have
only one or a few prospective projects of too small a
size to warrant developing a single user bank. In
such cases, permit applicants could potentially satisfy
their mitigation requirements by purchasing
mitigation credits (some measure of wetland function
and area) from aommercial credit supply venture
(e.g., a commercial mitigation bank). Such ventures
have been developed in recent yeargdyernment
agencies, non-profit consation groups, and private
firms that become legally and financially responsible
for the permittees’ required mitigation that they

provide. Amitigation credit markeemerges when

one or more ventures sell credits to one or more

permit applicants for a price established by
bargaining among sellers and permit applicants.

Mitigation credit markets caaxist only because
wetlands regulations credeented for wetland
development permits and, in turn, create the demand
for mitigation credits. However, because permit
applicantsseek the lowest price credits, the
mitigationrealgnot be ecologically successful
unless wetland regulators impose adequate quality
controls on credit sellers. The regulatory challenge is
totaddish rules that foster mitigatiosuccess
through credit market transactions.

Therevarelevels at whichsuccess must be
achieved—venture level and market level—where
success iglefined inboth ecologic and economic
terms. Atvirgture level, ecological success
means that a venturés replacement wetlands
successfully reproduce the desired functions of the
illedfwetland Economic succesat the venture level
means that a ventsigales revenues are sufficient to
coverits costs ofproducing creditsMarket level
successmeansthat the totalcredit output of all
ventures éologically successful and able to meet
the demand for credits for the area being served, at
prices that recover production costs.

Regulation Of Commercial Ventures

There are three different contextswiithin
commercial credit ventures have been considered and
rules for their operation imposed. First, based upon
negotiations between tlsponsors ofome venture
and a regulatory agency, an operating agreement such
as a formal memorandum of understanding is
developerhis agreement specifies the conditions
under wimitiyation creditswill be certified for
sale and the tender whichsalesmay be made.
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Executive Summary

Second, in order to assist regulators who write rules
for individual ventures, some states and certain U.S.
Army Corps ofEngineerqCorps) districts and/or
EPA regions have written regional (area-wide)
policies orrules for commercial credit supply and
use. These establish genestdndards for what
needs to be considered in establishing operating
agreements for venturésat would operate in the
area. It should be notédat the Corp district-wide
rules were developegrior to the development of
national Federal guidance. Federal guidance (Army
Corps of Engineers, Environmental Protection
Agency, Fish and Wildlife Service, National Marine
Fisheries Service, and Natural Resource
Conservation Service) was proposed in the 6 March
1995 Federal Register, and finalized in the 28
November1995 Federal Register.Corps district
rules are expected to be consistent with this Federal
guidance. A third approach to governing commercial
ventures is toinclude their authorization in a
wetlands resource plahat is watershed-based. A
watershed-based plan views wetlands in ttital
landscape and tries taeconcile and relate
development pressures to both regulatory and non-
regulatory strategies for wetlands management.

Study Purpose and Method

The purpose of this study was to review and evaluate
the existing experience with operating and proposed
commercial credit ventures aegell as established
regional (area-wide) and watershed rules and
guidance governing the operation edmmercial
credit markets. The study analyzes different types of
credit ventures and the different wapsit venture
agreements have been written, and identifies factors
that planners and regulators need to consider in their
efforts to increase the opportunity for mitigation
success through credit markets.

Increasing the opportunity for mitigation success
through credit markets requires a polithat
facilitates theemergence of ecologicalsuccessful
and fiscally sound credit supply ventures. The study
develops an analytical frameworkieh identifies the
economicand ecologic requirements for venture and

market leeeksiiand how they might be affected
by alternative regulatory requirements for the
establishment and use of credits.

The framework was then used to analyze and
evaluate the experiencgish and operating
agreements for a set of commercial mitigation credit
ventureshich wereoperating or proposed as of
somer 1994. The framework was also used to
evaluate various area-wide and waterskhexi
governing the operation of commercial mitigation
credit marlaetich were in effect as of summer
1994. The major findings and conclusions of these
evaluations are summarized below.

Findings

Types of Commercial Ventures

This report usesclassifiers to describe types of
commecial ventures. One classifier is venture
financial objectivevhich describes whether a
ventilingrice credits so as to maximize profit,
obtain some limited return above costs, or to break-
even. The second is the source of commercial
capital, whichdescribes whether theputs used to
producecreditscomefrom private sector sources,
public sources, fees collected for issued permits, or
some combination of these sources. Examples of
ventures were found for many of the twelve different
venture types defined thys taxonomy. Those
ventures whose comicegpitl comes entirely
from mitigation fee revenues are synonymous with
the so-called in-lieu fee systems, although there are
significant variations within this venture type. Most
ventures capitalized with private resources or with
combinations of capital sources have a maximize
profit financial objective, while most of the publicly
capitalized ventures have a break-even financial
objective.

Private Ventures Face Regulatory

Implementation Barriers

Despite their promise efonomic and ecological
success, most privately-capitalized credit ventures
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1

have had to invest excessive time affdrt to gain
regulatory approval. Also, regulators and resource
agency staffalike have been frustrated with the lack
of a national policy for designing and implementing
commercial venture agreements. There have been
few publicly capitalized ventures, and (public) fee
systems have been encouraged as primarily interim
measures.

Demand for VentureCredits May Be Limited by
Area-Wide Rules and Guidance

Astrdemandor venture credits can increase the
potential for economic success of commercial credit
ventures. Regulatory fabairaiould increase
credit demand include allowance for sales to multiple
sub-markets, large market service area, and
regulatory consistency among off-site and on-site
mitigation. The venture agreements studied in this
report generally do not unduly nést the market area
or the sub-market intavhich credits can be sold;
however, the area-widaoulés placesuggest

Adgreements Authorizing Private Ventures Are
Tailored to Site Specific Circumstances

While operating privately-capitalized ventures have
only been selling credits for ahort time, the thatthere should be specific limitations on venture
agreements under which they weasithorized sales possibilities (e.g., within watershed). Area-
generally match the determinants for success wide rules and guidance for credit tradiradso
established in this report. Importantly, the emphasize the predominance of sequencing and are
agreements in each case were tailored to be sensitive often silent on the mitigation quality assurance that
to the particular economic and ecological would be expected for the on-site mitigation option.
circumstances faced by the venture.

Watershed-based Planning Is Not Necessary for

Venture and Market Level Success

Assurances Against Failure Are Most Stringent for
Private Ventures

Watershed-based wetlands resource planning to
supportommercial venturekasincluded multiple
stakeholder participation for trust-building, technical

Some ventures havelow commercial costs of
production (deemed relevant &ftainment of the

financial objective) because they have true cost
advantages or because they use different judgments
aboutwhich expenses to count as commerciast.

If these two factors have noinfluence on the
ecological success of the venture, then the regulatory
processeednot favor mitigation credits from one
venture over another. On the other hand, the
publicly-capitalized ventures studied for this report
(and some fesystems) appear Employ different
cost accounting systems than the private ventures
which maynot offer adequate financial assurance
against mitigation failure. In addition, it appears that
the regional rules and guidance studied for this
report do not require careful cost accounting
practices and often do not require assurance against
ecological failure in the case of publicly-capitalized
ventures. It should be notethat inadequate
assurances for success (whether cost accounting,
oversight, or financial assurances) are characteristic
of the firstfew operating public ventures; the more
recently implemented public venturesay have
improved oversight mechanisms.

regulatory wetland

protocols for detailed wetlands identification, and
categorizagih on watershed goals. The logic

offered by the plans is that categorization of wetlands
in the plasubstitutes forsequencingvhen each

individual permit application is Hmaever,

peagtion of detailed parcel-levehtegorization can

be costly and time-consuming, and there is a risk that
the planning process may end without agreement. On

the other hanthost existingcommercial ventures

have been authorized to operate, and are operating
with a high potentis@donomic and ecological

ccssis, without reference to watershed-based plans.

There may be valid reasons for initiating watershed-
based wetlands resource planning, as practiced in its
most extensive form, to categorize wetlands in a
landscegiting for both regulatory and non-
management programs.
However, the support offered to commercial venture
success does not appear in itself to be a sufficient

reason to incur significant watershed planning costs.
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Conclusions

This study was conducted under the premise that
commercial ventures sales are an acceptable
instrument of wetland mitigation policy. The
following conclusions are offered isupport of
increasing the prospects for the success of
commercial credit trading.

A national policyis necessary t(l) affirm the
support forcommercial credit market€?) describe
general principles that field offices can use to prepare

Expanded mitigation requirements for certain
general permits and state and local regulatory
programs would increase the demand for credits,
and tus the prospects for venture- and market-
level successThe simplest local approach may be
to require a small fee for permits issued under these
programs (i.e., in-lieu-fee mitigation). To minimize
the possible assertion thatfee requirement, no
matter how easy it makes it to obtain the fill permit,
is an intrusion on land use rights and an unnecessary
regulatory burden for limited environmental gain, the
smallest fills could be exempted. However, such

venture agreements, and (3) assist in the development programs must incorporate consistent quality control

of area-wide rules and guidance tailored to regional
circumstances.

Flexibility in national policy and area-wide
rules and guidanceds needed to accommodate
situation-specific conditions faced by commercial
ventures under terms that witlaintain the likelihood
of ecologically successful mitigation aedonomic
viability. Such rules and policies should establish a
conceptual framework and general principles for
designing venture agreements, and include
illustrations of alternativevays to meet the general
requirements for success.

Quiality control requirements that apply to all
ventures, without regard to venture tymiould
include performancestandards, monitoring and
maintenance requirements, and long-term site
protection and management. Financial assurance
against mitigation failurevould also be expected,
unless venture siteshave a high probability of
immediate ecological success.

Cost accounting and credit pricing practices
for publicly capitalizedrenturesshould account for
all project costs in the pricing of venture credits to
assure thatredit sales revenues are adequate to
secure long-term ecological success.

requirements that apply to all ventures to ensure
ecological success and th@propriateness of the
mitigation.

Consistent quality control requirements (and
their enforcement) for mitigation across on-site
mitigation projects and off-site credit ventures
would increase the demand fanture credits.The
same quality control ruleghat apply to the
authorization of credit market ventures should also
apply to on-site mitigation efforts.

Mapping of wetland sites using low-cost
approaches that draw on existing data sources
would help ventures assess the potential demand
for credits in their potential sales aredreview of
permitting trends and analysis of regional growth
rates would also assist ventures in determining credit
demand.

Carefully considered, ecologically justified
deviations from sequencinge.g., in context of
watershed plans) would provide greater certainty
and may increase the demafat credits. One
initial step could be to requesthat fill-permit
applicants be encouraged by regulators to justify how
the use of venture credits might be an ecologically
superior alternative to avoidance, minimization, or
on-site mitigation.
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CHAPTER ONE.

INTRODUCTION

Wetland policies at Federal, state, dochl levels encorages “ecological” sense in making on-site
often include the goal of no-net-loss in wetland versus off-site mitigation decisions.
acreage and function, to be followed by net gain.
Toward this end, the nation has sharply reduced the However, permittees have been allowed to
primary source of wetlandoss—agricultural compensate in otheays whenregulators have
conversions—in part through policy actions determingbat on-site possibilities fowetlands
designed to reduce the economic return to drainage construction or restoraterhaieally limited.
and filling (Kramerand Shabman 1994). Further, a Some permittees develop a sififyiEte
variety of Federal andtate wetland restoration compensation project to offset wetland losses
programs have been authorized and are operating causamhebyor more of their development
(Interagency Committee 1992). Meanwhile, efforts projects.  These off-site mitigation projects
being made to clarify the Federal regulatory represent a “deposit” of mitigation credits made by
program, the Clean Water Act Sectidd4 permit the applicant, and the deposit is drattawn as
program, aswell as similarly structured state wetlandills requiring compensation are permitted.
permitting programs, have helped to define their  This is thegeneral understanding of a single-user
purpose, scope and influence on wetland filling. mitigation bank (Institute for Water Resources

1992, 1994a).
However, controversy continues to surround
wetland-fill permit programs, especially over the At other times, the individual permit recipient has
standard decision processes for the granting of fill only one small project or limited resources for
permits. The permitting process is, by formal developing a single user bank site. In such cases,
regulation, expected to follow a loghased on regulators have ofiowed permittees teatisfy
“sequencing,” where thapplicant for a fill permit their mitigation requirements by payirfgeato a
must first show that the proposed activity has been government or non-pfit conservation agency to be
designed to avoid wetlands to the maximum extent. used foaglkatys conservation programs. In
If avoidance is not possible, then the minimization effect, employing either of these alternatives to on-
of filling must be achieved. Finally, if a permit is site and in-kind compensdtambecome an
granted, compensation by restoration of degraded additional, but last step, in sequencing.
wetlands or by creation of wetlands from uplands to
replace the unavoidable effects on wetlands is Private property and development interests insist on
required. Traditionally, compensation has been need to improve the efficiency of wetland
subject to strict priorities, where the first option is to regulation, arguing thaethencing procedures
make the replacement on-sfgsclose agossible are inflexiblecumbersome, lead to unnecessary
to the permitted activity) and of the same kind of costs and delays in wetland permitting, and result in
wetland. The in-kind, on-site, preference is a net loss in the wetland resource. Shabman, et

expected to reduce the likelihodtlat specific
wetland functions will be lost when the
Compensann S|te |S Subsntuted for ﬂ"ed S|te 1 “Federal Guidance f0r the EStabliShment, Use, and

The Federal mitigation banking guidance Operation of Mitigation Banks,”_Federal Reqgister
Document 95-28907, November 28,1995 (U.S.

Government, 1995b).

2 See Shabman et d994,and Institute for Water
Resources, 1994a, for a review.
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al. (1994)feel that increased regulatory flexibility mitigation credit markeemerges when one or
can increase the protection of wetland functions and more ventures sell credits to one or more permit
reduce the regulatory burden. Specifically, they note applicants for a price established by bargaining
that protected wetland acres ofteind up being amongsellers and permit applicants.  The
surrounded bylevelopment that compromises their distinguishing feature of these markets is not the
functions and values. This alsan occur if the money-for-creditransactions. Indeed, when
compensatory wetland is required to be near the permittees conduct on-site or sindenkser
permitted development. For these critics, inflexible mitigation, they oftercbirsultants to plan and
sequencing, which keeps wetlands acres where they construct the mitigation profectenportant
cannot functiorover time, compromises the no-net- distinction betweenredit markets and these other
loss goal. Regulators at times acknowletlgese mitigaton options is that credit market sales also
criticisms but oftendeny that the sequencing transfer responsibility (legal and financial
process is as rigid in practice as the rules suggest liability) for mitigation failure from permittees to
(Thompson 1994). credit ventures.
On the other hand, arspggestion thatequencing Regional markets for mitigation credits are
is not closely followed motivates a different group influenced by two roles of government. First, credit
of program critics. For some of them, skepticism markets could exigt in the absence of
about sequencing flexibility is based on a belief that  government regulations whicheate the demand for
there are insurmountable scientific barriers to wetland development permits and make the granting
wetland restoration and creation (Roberts 1993, The of permits conditional on compensatory mitigation.
Wildlife Society 1994). For others, the skepticism  Second, permitpplicants seek the lowest price
is based on a lack of trust in the regulatory process. credits. Therefore, unless government regulators,
These people feel that regulators will not ensure that not the buyers of mitigation credits, impose quality
mitigation wetlands will béuilt properly, or even control on mitigation sellers, the mitigation sold
built at all (Chesapeake Bay Foundation 1994). may noéedmbogically successful. Mitigation
guality control is thus a critical responsibility of the
Amid this controversy, the regulatory innovation of regulatory agency. For example, one important tool
commercial credit markets has been discussed with to assure quality is to require vergostsato
increased interest. Because mitigation of wetland financial assutfasitcean be used to repair a
losses is requiredvhen a permit is issued, filed mitigation site and to maintain a successful
commercial mitigation supply venturelBave site over time (Shabman et al. 1994).
offered to sell wetland credits (some measure of area
and functions of wetlands restored or created) to The new regulatory challengstisbishrules
permit recipientsvho are required to compensate that assign clear legal and financial liability for
for their projects’ effects on wetlands. mitigation failure to credit sellers. In seeking to
achievemitigation success through credit markets,
Commercial (credit) ventures have appeared in there are two levelbidt success must be
many different institutional forms and operating achieved—venéwed and market level—where
characteristics, with spfiers in both the public and success is definetdth ecologic and economic
private sectors. Although there has been gradual terms. Atetitare level, ecological success
Federal agencgupport forsuch ventures, in many meartkat a venture'sreplacement wetlands
parts of the country such efforts are advancing in ccessfully reproduce the lost functions associated
response to local or state initiatives. In some cases, wititietenfetland. Ecological success can only
mitigation supply ventures sell credits for permits be assured if there are rules to define the quality of
where mitigation is not required by Section 404, but regri@ent wetlands and to define liability for
is by local or state regulations. failure to provide that qualigonomic success

means that the venture’s salesvenues are
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sufficient to coverits costs ofproducing credits. criteria thailile used taletermine when the bond
More specifically, economic successjuires that may be returned. As another example, the
ventures can meet their financial objectives. Private eagent may specifthe area inwhich credits
firms might supply mitigation credits if the prices ight besold. The agreemetitat establishes the
received for credits in relation to production costs venture's operating rules does notlesstire
offered a competitive return to their investment. A credits will, in fact, be sold or that they will be sold
governmenggency might supply mitigation credits at a particular price. The demand for venture credits
if the prices it received for credits were adequate to is establishdded controlled, by wetland
recover the government’s casbsts of producing regulators because the fill-permitew process
the credits. This suggests that the quality control debexsmthe demand for venture credits. For
rules should be applied in such a way that the costs example, if strict sequencing is applied to any
of supply are not raised to the point tleaedit permitapplication, then the applicant is ldiggly
prices are pushed beyonithat which permit to seekredits from a commercial venture. If the
applicants would be willing to pay. scope of wetland regulation is reduced—for
example, by changing wetland delineations—then
Market level succesneans that the total output of the ovedalinand for fill permits andence, for
all ventures is ecologically successful and able to credits decreases. Therefore, regulators have control
meet thedemand for credits for the area being over a ventw@edmomic success directly when
served, at prices thatcover productioosts. A they certify credits for sale aindirectly through
vigorous market is one in which competition among the fill-permit pratedsletermines the demand
sellers is possible. Competition can raise the quality for mitigation credits.
of mitigation, force the search for new creation and
restoration approaches, and offer regulators a wide sEend context withirvhich wetland credit
array ofwetland types and locations for mitigation. ventures have been considered and guidance
Market level successequires that quality control imposed are regional acal lguidance or umbrella
rules apply uniformly to different types of agreements. In order to assist regulators who write
commercial ventures, to mitigation done by rulies individual ventures, some “political”
commercial ventures, and to permittees who jurisdictions have written regional (area-wide) rules
compensate on-site. or guidelinegitwernthe preparation of individual
venture agreements within the geographic area
There are three different contexts withishich covered by the jurisdiaih. Such guidance has been
wetland credit ventures have been considered and established by some inditatesl fortheir
rules for their operation imposed. First, plans for laret regulatory programs and by cert@iorps
specific ventures have been reviewed by wetland districts for permits under Section 404. On March
regulators. Based upon negotiations between the 1995, the Federal government issued draft
venture proponents and a regulatagyency, an national guidancdor mitigation banking,
operating instrument, such as a formal acknowledging commercial ventures (U.S.
memorandum of understanding, specifies the Government 1995a). The guidance was finalized on
condtions undemwhich mitigation creditswill be November 28, 1995. Ithose casewherearea-
certified for sale and the terms undéhich sales wide rules have been put in place by Corps districts,
may be made. For example, an agreement may woitld be expectedhat there would be a
specify the amount of a performance bond and the cowfiace ofthose area-wide rules to the final

guidance. Inareaswhere there are no area-wide
rules, individual venture agreements might refer to

S A government agency might alapply the national guidance on the necessary content of
mitigation credits if it perceives other benefits, e.g., an  individual venture agreements. However, it is worth
increased tax basefrom providing cost-effective emphasizing thaarea-wide rules are expected to
mitigation. offer only generaktandards for whateeds to be
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considered in a venture-specific agreement.
Individual venture agreements can then be tailored
to site-specific circumstances.

A third approach to setting guidance or rules for
commercial ventures is the watershed-based
wetlands resource plan. In general, watershed-based
plansview wetlands in the total landscape, and are
to reconcile and relate developmemessures to
both regulatory and non-regulatory strategies for
wetlands management. The boundaries of
watershed-based plansay roughly conform to a
drainage area, but the boundarieloél or regional
political jurisdictions usually describe the watershed
plan area. Within the planning boundary for the
watershed, guidance is established to govern the
operation of commercial ventures. In these cases,
the guidance is derived and related to the wetlands
circumstances in the watershed as a first
consideration. If the watershed falls under a
jurisdiction with area-wide guidance, then the
watershed venture would need to meet those criteria.
In a watershed-based planning context, guidance
govening credit ventures is established with the
expressed interest of serving the purposes of the
wetlands plan. Thisnay meanfor example, that
ventures are expected to provide a certain wetland
type or be in a certain location. It also means that
ventures may have mocertain demand for their
credits, if the watershed-based plan specifically
addresses the venture rules and rules governing the
issuing of fillpermits. In fact, the explicit attention

in watershed-based plans to both venture
agreements artd procedures for issuing fill permits

is what distinguishes watershed-based plans from
individual venture agreements and area-wide rules.

Study Objectives

This report was prepared part ofthe National
Wetland Mitigation Banking Study (hereafter
referred to as the National WMB Study) conducted
by the U.SArmy Corps ofEngineers Institute for
Water Resources (IWR). The First Phase Report
(IWR 1994a)recognizedhat the most innovative
aspects of mitigation banking, and the greatest
opportunity for banking to be available to the “every

day” permit applicantequires compensatory
mitigatiowlyed commercial cdit trading. This

study wasduicted to address tissues associated
with the concept. The study objectivesre as

follows:

1. Describe the demand and cost conditions
necessary for achieving venture and market
level mitigation success.

2. Develop a taxomdnoh illustrates the
different possible types of credit ventures, and
to review and evaluate the operating agreements
developed for and existing experiences with
operating and proposed credit ventures in order
to:

a) deterntioey alternative  venture
provigioag influencehe prospect for
venture level mitigation success, and

b) detenminprospects for success may
differ across alternative venture types,
includprtyate, public, and fee-based
ventures.

Raview and evaluate existing area-wide rules
vegong the operation of commercikedit
ventures in order to:

a) detdrovinexisting area-wide rules
may influence venture and mérkek
mitigation success,

Kerrdime whether the existing area-wide
miag havedifferent influences on
private, public, and fee-based ventures.

Review and evaluate watershed-based wetlands
resource planning efforts intendedsopport
venture and market-level mitigation success in
order to determine the contribution of planning
to commercial credit trading.

Study Approach

‘€henomic and regulatory requirements for
venture and market level success were developed in
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general terms in a previous report prepared for the
National WMB Study (Shabman et al. 1994). This
report refines and expands thanalytical
framework and uses it teeview casestudies of
operating ventures, proposed ventures, existing
area-wide rules governing commercial credit sales,
and watershed plans. Theview of case studies
was completed in the summer of 1994. It should be
recognizedthat thestatusand circumstances of
many ofthe reviewed venturamay have changed
sincethattime. The study framework is presented
in Chapter 2. The first part of Chapter 2 describes
the operation of a mitigation credit market using an
economic demand and supply framework. Chapter
2 concludes with alist of factors that are
determinants of mitigation success, organized
around the demand and supply framework
developed earlier in the chapter.

Chapter 3 reviews and evaluates the experiences of
operating ventures. (Appendices A and B provide
lists of the literaturereviewed and thepersons
interviewed, respectively, in connection with the
venture case studies.) In order to organize that
discussion, a taxonomy of commeadial
ventures is used to classify the commercial ventures
used as case studies. Chapiews and
evaluates the area-wide mibes in place and
@pter 5 reviews watershed-based wetlands
ese planning experienceshere support of
mroercial ventures was a plannirgurpose.
Chapter 6 summarizes the findings of the case study
evaluations. These findings are intesded to
Fedal and non-Federal wetland managers in
promulgating rules that will secure the ecologically
armtonomically successful operation  of
commercial credit ventures.
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CHAPTER TWO.
VENTURE AND
MARKET LEVEL SUCCESS

Venture and Market Success: A Conceptual
Overview

The venture and market level economics of a
commercial mitigation credit trading system are
graphically depicted in Figure 1. Panel “a” depicts
the complete market for wetland mitigation credits,
where a market is defined as the relationship
between the demand and supply of credits in some
geographical area. The demand side of the market
is made up of the consumers of wetland credits, the
permittees. The demand for credits, (D) is a
downward-sloping curve showinpat there is a
negative relationship between the price and quantity
of credits demanded: the higher the price of credits,
the less that consumers amdling to buy. The
supply-side of the market is made up of the sellers
of wetland mitigation credits, the commercial
mitigation credit ventures. The supply of credits
(S,) is an upward-sloping curve showing that there
is a positive relationship between the price and
guantity of credits offered for sale. In other words,
the higher the price of credits (i.e., the more they can
charge the consumer), the greater is the willingness
of ventures to supply credits. The ventures of

course want to charge a high price, whereas the
consumers want to paylew price. As long as
demanders are willing to paypaice greater than the
cost to supply credits, more credits will be produced.
At some point permittees’ willingness to pay for
credits is just equal to the cost of sufhiing
The price thdtexcharged ishat price where the
quantity of credits demanded are equal to the
guantity of credits supphéd.occurs at the
intersection of the two curves.

The intersection of these two curves can occur at
different price levels due ghifts ineither credit
demand or supply. The demand for venture
mitigation credits is a function of: overall
developmenpressure, the relative return from
development on wetlands compared to uplands, the
expectation of receiving a wetland development
permit, the costs of mitigation undertaken by the
permittees relative térdhmatthe purchase of
venture credits, and regulatory permission to deviate
from the sequencing requirements to use on-site
mitigation. For example, if the relative return from
developing wetlands was low this year, the demand
curve would shift to the left, representing a decrease
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Figure 1. Venture Level and Market Relationships for Commercial Credit Supply
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in demand at any given credit price, as shown by
(D).

Credit supply is a function of the costs that ventures
incur whenproducing credits. These costslude
somecash outlayssuch as: the hiring of wetlands
restoration or creation experts developplans;
hiring the legal services to secure permits and
approvals; acquiring land; undertaking construction
to create or restore necessary hydrolegyls and
vegetation; monitoring and maintaining a venture
site over time; and posting a financial assurance
bond. Cash costs from the assurance bderdve
from portions of the bond not being returned, or
repair costsncurred to earn the return of the full
bond amount in the event of site failure.

Costs mayalsoinclude chargeghat are not cash
outlays,but arefinancial opportunity costsf the
venture. Consider the costs ahitigation success
assurance bond. The opportunity cost of a
performance bond would be the interest charges on
the cash value of the bond uritd reimbursement
by the regulatory agency (once tsitge has been
certified as successful). The magnitude of this
opportunity cost is determined by the delay from the
time cash costs aiacurred until sales ammade,
and whether the bond is returned with or without
accrued interest.

Subtleties in definingosts arise from the use of
inputs that are donated to, or already owned by, the
credit venture,but which cannot be sold. For
example, if land is donated by antity unconnected

to the venture, and this donation is contingent upon
its use for credit production€., it cannot be sold or
used for another purpose), théa use for this
purposewould entail noopportunity costs to the
credit supplier. If the land is owned by the venture
before the venture begins a wetland creation or
restoration, and thdand has a re-sale (salvage)
value, therthatforgone sales value is a financial
opportunity cost. However, the opportunity costs of
lands orother inputsalready owned by credit
suppliers, but which cannot be sold, are at most the
value of the foregone services they could have
provided in their next best alternative uses.

Government ventures mighndsethat they
already ownbut which are dedicated to wildlife
habitat, biological diversity, and other compatible

uses for credit production. When such lands are
required to be held in public trust in perpetuity, and

the servitey provide wouldot be foregone if
the landsvere employed in creditroduction, then

their use for credit prodwatidd entail no

opportunity costs to credit suppliers.

The dbsts anindividual venture faces when
increasing the supply of credits it can offer for sale
are depicted by a marginal cost curve. The market
supply curve is the sum of the marginal cost curves
for all ventures in the relevant market area.
Regulatory rules affect venture costs, and therefore
market supply, by establishing mitigation design
and performance standards, monitoring and
maintenance requirements, cost liability for project
failure, and provisions for long-term site ownership
and management (Shabman et al. 1994).

Insignificant demand for credits may result from the
regulatory rules. For example, limiting the amount
of land regulated as wetlamidslimit demand
for mitigation credits. Also, high costs of producing
creditsmay result from the regulatory rules. For
example, rules that prohibit credit sales for extended
periods of time after wetlands restoration may result
in significant interest charges on invested capital.
The potiitof no market trading is illustrated in
pahelhere low demand (D and high cost
supply curves (S) designated by dashed lines do not
intersect at a positive quantity.

Panélb” and “c” are “representative” of the
numerous ventures thmight contribute to the
market supply. Given D, these ventacesa

credit pricg of P . The marginal cost of producing

* If there werenly one venture, the marginal cost
curve for that suppliewould be the markesupply
curve; however, the monopoly position of theplier
means that it might sqtrices above the equilibrium
price shown. This possibility, while a realistic one,
need not be developed to illustrate the market's
operation.
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additional credits for each venture is shown in each
panel. The ventures can maximize net returns in the
short run by producing,q and.q credits, at price
P.> Also depicted in panets” and “c” are the
average cost (AC) curves for the ventures., AC lies
below Ac. Therefore, venture “b” earns a net return
(price above average co#itpt is greater than that
earned by venture “c”. This difference in net return
may be attributed to a unique skill (restoration
expertise) or asset quality (location of mitigation
land) that is owned by a venture and that can not be
replicated by others. Theconomic ternfor the
return to these unique assets is economic “rent.” In
this depiction, the total market is supplied by
ventures with these different cost structures, but
some ventures will earn higher netturns than
others. Note that all the ventures expect to recover
“commercial” costs of production at the price P .

Commercial costare the costs that the venture
deems relevant to the attainmentitsf financial
objective.  Specifically, the procesweeded to
maximize profit, earn costs plus a small mark-up, or
to break-even can only benderstood by first
defining the venture’s commerciatosts of
producing credits. Commerciatosts are not
necessarily comparable across different ventures,
but are specific to the circumstances of particular
ventures. For example, a government venture may
not assign a cost to the venture manager’s time if
that manager is paid from genetak revenues.
That the manager is not providing other public
services wittthattime, orthat themanagemwould

not be on the payroll at all if there were no venture,
may not be considered relevant to estimating
commercial cost. Such a possibility would not be a
factor in a private venture, because the salary of the
management would likely be tied to the venture’s
cost. For both private and public ventures, donated
inputs are unlikely to be considered a commercial
cost if they can not be dedicated to an alternative
use. When an alternative Use donated inputs is

® This follows the decision rule to setce equal to
marginal cost to maximize net returns.

possible, some venayresoose to count them

as a financial opportunity cost and other§ may not.

& While the judgement of the managers of the
venture will be a determinant of what counts as a
commercialcost, the accounting practicemployed
also are likely to determine whether commercial costs
will include all or only some of thecash and
opportunity costs. In fact, public ventures have been
more likely to employcash accountingpractices.
Their private competitors wilmore likely employ
accrual accounting. The advantages of an accrual
accounting system are being increasingly recognized
by local government accounting erse although legal
and institutional barriers stand in thveay of a
transition (Henke 1988, pp. 91-117).

In cash accounting, expenses are subtracted and
receipts are added as they occline account balances
at any time reflect a currentish position. Accrual
accounting systems reflect the long-term financial
status of the entity by including futuliabilities and
assets.The accrual account balanceaaly time may
be quite different from the cash balance. For instance,
on the liabilities side, unpaid expenses like
depreciation and future commitmentsstdaries and
wages or capital investments might not appear on cash
accounting systemsCapitalexpenditures appear in
cash systems generally as the cost incurred in the year
purchased. On the asset sideyncollected or
anticipated future revenues and accrumat not
received interest income would appear in accrual, but
not cash accounts.

State and local governmertemmonly employ
cash accounting, because it is simpler to understand
and, because the cash balance is often the subject of
public concern, it reflects actual cash on hand.
Advantages of an accrual system are more evident
when unpaid billgfuture liabilities) or uncollected
revenues (future sales) are significant to the economic
condition of the venture.  Therefore, accrual
accounting would be used by a private entity seeking
to price credits in avay that assures a competitive
return—relative to the other business opportunities it
may undertake—from its participation in commercial
mitigation credit ventures.

Two implications for commercial credit ventures
follow from these differences in accounting systems.
First, a focus in cash accounting systems on the cash
balance discourages counting the salvage value of

(continued...)
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With the possibility of differentommercial cost
structures in mind, re-interpret panels “b” and “c”.
In this re-interpretation, thiew averageunit cost
ventures in panetb” might be the government
ventures thatonsider neither land or management
as commercial productiozosts. Panel “cshows
private ventures that purchase lease land for
restoration sites, and that must pawage to its
managerswill face higher commerciatost. As
long as thgovernment ventures will accept returns
above cost, then the market price stays.at P and the
government ventures panel “b” earn an economic
rent for the advantages of land ownership and
having managers on the public payroll. The private
ventures in panel “c” earn returns equal to
commercialcosts, andetween private and public
ventures the market demand at the market price is
met.

6(...continued)
donated or ownedhssets orforgone interest on
investedcapital ascommercialcost. Sincepublic
entities are

most likely to use cash accounting, they may compute
commercial costexclusive of these items. And
because private ventures are much more likely to have
an accrual accoung system, they are likely to charge
higher prices for credits to cover these costs.
Second, cash systentisat have abreak-even
financial objective discourage the creation of surplus
cash reserves fgrossiblefuture liabilities, such as
would be covered by a mitigation success assurance
fund. If cash
reservesuild up, the venture is subject to the charge
that it is exacting toonuch frompermit applicants.
While cash accounting does not prohibit the creation
of a set-aside for futurabilities, the philosophy
behind cash accounts is not supportive of the idea.
Conversely, an accrual system will direct attention to
possible futurdiabilities as a cost determinant. The
point is not that accrual isecessarily a “better”
accounting system. However, an essential requirement
to increase the likelihood of attainingcological
success in mitigation is th#tere be a financial
capability to repair or replace failed mitigation sites.
If costs tocover expected future failures are not set
aside, then credits will be under priced.

Nowsuppose that thgovernment venture has a
edk-even financial objective. By seeking to
recoveronly its commercial costs, it prices its
credits according ite commercial cost of
odurction, at PAC . Irthis case, no rents are
earned by the government and the demand for
credits wiflrst be met from the ventures in panel
“b”. If ventures like b do natxpand production
begnd g, then the rest tfie credits will be sold by
ventures like “c” at the higher price P ; ventures like
“c” wiill be economically successful.
Alternatively, there is the possibility the government
can develop more venturesooeih sructure
identical to venture “b” and that these will meet the
rest of the market demand at a price PAC . In that
case, thwole market will be served by the
govemnment ventures and the private ventures like
panel “c” will not be economically viable.

The environmental management purpose of
commecial creditsales is to assure tleeological
success of mitigation. The previous discussion
illustrates that the marketill be dominated by
ventures (1) that have cost advantages, (2) that have
accounting perspectives and/or make accounting
judgements that daot consider certain expenses to
be costs, and/or (3) that have a financial goal other
than to maximize net returns. If these three factors
have no influence on the ecological success of the
venture, then there is rmasis forthe regulatory
process to favoone venture over another. On the
other hand, if the advantage arises because one
venture is not offering the same assurance of
ecological success as othefor example, no
financial assurance cost has béstiuded in the
commercial cost structure), then the regulatory
process might want to consider this factor in
determining the conditions for use (debiting) of the
venture by permit applicants.

Determinants of Ecological and Economic
Success Through Mitigation Credit Markets

Commercial ventures are ecologically successful
when the credits they sell result in wetland acres and
functions that replace those lost from the fill permits
they serve. Commercial ventures are economically
successful when their sales revenues are sufficient to

10
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meet the financial objectives of the venture.
Increasing the opportunity for ecological and
economic sceess requires regulations that facilitate
the emergence of fiscally sound credit ventures.
Even where there isstrong potentialemand for
credits, regulatory rules shou@hcourage market
entry by avoiding actions which reduce the demand
for credits or increase production costs above what
is needed to secure ecologicalccess. Factors
contributing to ecological and economic success, as
determined by the rules governing the operation of
ventures, are described in this sub-section,
organized by the conceptual demand an@ply
perspective.

Factors Influencing the Supply and Cost of Credits

Quality Control  Regulator concerns about
commercial credit ventures generally focus on the
risk of mitigation failure, since the sale and use of
credits transfers responsibility for failure from the
permittee to the ventufe. To address these
concerns, regulators could impose s&t of
interrelated venture rules to increase the probability
of ecological success. More detailed review and
analysis of these rules, as applied to privagslit
ventures, can be found in Shabman et al. (1994).

To begin, the rules for a specific venture must
include a clear statement of the expected
performancestandards, that is, a definition of
success criteria. Criteria aneeded to determine
when a venturs mitigation parcel is failing and has
failed. These might include schedules for the
achievement of wetland definition criteria, and
vegetation goals relating to type, abundance, and
persistence. These criteria shaallsb provide some
leeway to account for less-than-extreme natural
events which may cause replacementlands to
evolve along a somewhat differemiath than
originally planned, but one that nevertheless

"The use of venture credits by a permittee must be
approved by the regulator; trectual purchase of
credits by a permittee from the credit venture is a
business transfer (i.e., monetary transaction) and not a
regulatory matter.

provides desired wetland functions and values. In
the agreentmmit establishes theenture, the
means of measuring the success of the venture as
well as the success criteria should be clearly spelled
out.

The various quality cah&rolsll be necessary
for assuring sueddssnclude in some
combinations: monitoring and  short-term
maintenance, long-term site protection and
management, time of permitted debits, and
requirements for financial assurances bt
used to repair failures. However, rules that address
these four matters impose costs on the venture and
if thesecosts are significant, permitteesay be
unwilling to pay aprice for the credits which covers
commercial costs. Of particular importance in terms
of program efficiency is whether the combination of
rules are redundant (or duplicative) adding to
unnecessary costs. Of course, the treatment of these
costs by different types of ventayedetermine
whether the creditvplidesact be “toohigh”
for the permittees.

Monitoring and Maintenance: Credit ventures
dhould berequired to monitor and report on the
progress of mitigation sites toward successful
wetland creation or restoration (as determined by the
performateedards) on set schedules, and to
correct uncovered deficiencies. The monitoring
peritabgld be limited to aeasonable time frame,
however (e.g., five years or until success criteria
have been met). ddsts of monitoring and
maigrtee would be borne by the venture and
incorporated into the cost structure used to set credit
prices.

Long-term Site Protection and Management:
Regulators should require mechanisms to ensure
thatventure mitigation sites retain theiretland
status in perpetdity, and receive active long-term

8 There are casewhere banked wetlands
compensate for wetlantbsses of amore-or-less
knownduration, e.g., Fina LaTerre Mitigation Bank,
where the wetlands disturbed are not expected to

(continued...)
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management if necessary. This can be
accomplished using a several possible contract
provisions. The ability to sell the site for a non-
wetland use might be restricted by requiring a plan
to transfer the site to public ownership or some
conservation entity through permanent easements
and deed restrictions. Also, contracts might require
ventures to establish some form of endowment with
the interest dedicated to perpetual management.
The endowmentight be put under the control of a
resource agency eron-profit conservation group
which may also have received title to the restored or
created wetland. The cost of the endowment would
be included in the commercial cost of the venture.

Timing of Credit Marketability: One means to
assure that aredit venture achieves mitigation
success is to not allow cred#ales until the
replacement wetland is certified successful in accord
with the performance standards. If the calculation
of commercial costs by the venture includes interest
charges on invested funds (i.e., opportunity costs of
invested capital) then this ruleould dramatically
increase production costs. Private suppliers, who
will likely include such charges, haves#&ong
preferencefor selling credits as early gmossible
relative to the actual provision of replacement
wetlands so they do not need to tie-up large amounts
of moneyfor extended time withowtny cash flow
from credit sales. If early crediales arallowed
(defined as sales before the site is certified
successful), then other venture rules to establish cost
liability for failure assume more importance.

Cost Liability for Failure: Early credit sales may
be warrantedwhen venture rules allocate cost
liability for failure. Under such rules, the venture
would beresponsible for correctingny detected
deficiencies in the site with respect to success
criteria. However, it is important that the amount of

(...continued)

survive 80 years in any event (IWR 1994a). For these
instances, long-term management is specified
according to the expected duration of loss.

cost liability for failure risk imposed on any
particular venture reflect realistic failure
pralitds and repair costs for that case. Factors
to be considered in estimatingpiaihability
and repair casty@articular mitigatiorphase
include various site-specific factors (e.g., location in
the watershed, mitigation method employed) as well
as the stringency of ventunghiglesstablish
quality controls. In the extreme, bank circumstances
and the rules it must follow might be so stringent
and favorable for mitigation sucteginancial
assurance or other liability rules become
unnecessary. A number of options are available to
gulaors forensuring that ventureface cost
liability for non-performance with contract
requirements. These include surenhds and
equivalent financial assurance mechanisms.

CoswAting andCredit Pricing The definition
of commercial didiffer by type of venture and
butlgement ofhe venture managers. While it
may not be possible tacagsume accounting
practices across ventures, the cost accounting
practices employed by public credit ventures should
not escape regulatory oversight. Of course, this
does not meathat public ventures shouklways
set prices as high as comparable private ventures in
the same area. pBrEutar circumstances, a
public credit venture may realize certain efficiencies
or lowerfailure risk costs. For example, some
ventures might enjoy cost advantages due to the use
of public lands for credit prodhatioantail
little or no opportunity cost. Ilftbiethe case,
then such advantages would justify accepting lower
credit prices.

CostEstimation: Because public entities do not
face the same competitive pressures and constraints
as therivate sectorthey are more likely to
miscalculate costs. Also, unlike the case for private
ventures, inaccurate cost accountingedind
pricing by public credit suppliers could have serious
consequences for ecological success if the prices for
credits are inadequate tmver restoration costs
charged, or if reserves to repair failsifles are
inadequate. Consequentlynity bedesirable for
public credit ventures to employ careful cost
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accounting and auditing procedures and to provide success (by increasing the potential demand for
financial assurance against possible mitigation credisyabne venture) agell asmarketlevel
failure. success (by increasing the possibility that multiple

credit ventures could co-exist in some market area).
Financial Objective: Not all ventures can be

expected to pursue the same financial objectives. If At least three potential sub-markets for commercial
a public venture is limited to a break-even goal, then credits can be identified. One is individual 404
they will drive the market pricéat least for initial permitswhich are subject to the “mitigation
credits) down to their commercialcost of seqancing” rules as clarified by a 1990
production. This pricenay not be adequate to Memorandum of Agreenfdt®A) between the
support private ventures. If the public venture Department of the Army and the US EPA (US EPA
adopts a cost-plus or neevenue maximizing and Arm990). The mitigation sequencing rules
objective, then the surplus over costs might be used require applicants for individual permits to first take
to help finance a broader plan to restore a all practicable steps to avoid and minimize wetland
watershed. Giverthat funding for watershed impacts at the discharge site. Once these steps have
restoration plans iommonly aproblem, this been taken, permit applicants are then required to
financial objective for governmentommercial provide compensatory mitigation for any remaining
credit ventures may be attractive. impacts. TBO0 MOA specifies a regulatory
preference for on-site mitigation (adjacent or
Factors Influencing the Demand for Credits contiguous to the fill site) in the case of individual
permits.
Market Type The potential market demand for
commercially producethitigation credits is derived A second potential sub-market clmimmercial
from the demand for wetland discharge permits, the credits involves gdfdrpkrmits, particularly
granting of which is often conditional upon Nationwide Permit No. 26 (Nationwa@@ which
compensatory mitigation. The Federal Section 404 authorizes activities involving the discharge of
permit program, asvell as manystate andocal dredge or fill material into 10 acres lass of
programs, requires mitigation for wetland fill isolated waters or headwater streams. The
permits that are issued. Different types of permits, mitigation sequencing rules (and thus the 1990
mandating different mitigation requirements, can be MOA) do not pertain to nationwide permits; they
issued within any one regulatoprogram. For are instead governed bgparate regulations
example, the Sectiod04 permit program issues promulgatedlifi91l. These rules state that for
“general” permits for certain classes of wetland fills nationwide permits “...discharges of dredge or fill
which are deemed to present minimal adverse effects material must be minimized or avoided to the extent
(individually or cumulatively), as well as pracable at the project site, unless the District
“individual” permits for development activities that Engineerhas approved a compensation mitigation
entail more significant wetland impacts. Somewhat plan for the specific regulated ag¢bgityed.
different mitigation requirements are specified for Reg. 59182ember 221991). Thus, unlike the
these two permit classes. case for individual permits, a Nationwide 26 permit
applicantmay or maynot be required to provide
The existence of several different types of wetland compensatory mitigation for residual impacts at the
discharge permits means that there are a number of discharge site. In the case of nationwide permits,
potential sub-markets for compensatory mitigation his tlecision is left to the judgement of the district
that could be served through commercial credit regulator in consideration of the other measures that
ventures. The more of theseib-markets that the permit applicant proposes to take in order to
regulatorsallow to be serviced by credit ventures, minimize wetland impacts.

the greater would be th@ospect for venturkevel
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Unlike the 1990 MOA directives for individual carry mitigation requirementswall as wetland
permits,the nationwide permit rules do retate a impacts natovered by, othat escape mitigation
preference for on-site mitigation. On the contrary, requirenneiar, thelO4 program. Indeed, many
recognizing that on-site mitigation is often of the operatioigdit ventures surveyed for this
impractical or environmentally undesirable for study indicate that they view their primary market as
relatively minor wetland fills, the rulestate that imolving Nationwide 26 and other permits
“[tjo the extent appropriate, permittees should involving relatively minor wetlands impacts.
consider mitigation banking and other forms of
mitigation, including contributions to wetland trust Theant emergence cbmmercial credit ventures
funds...” (56 Fed. Reg.59132; November 22, to serve these sub-markets suggests that these types
1991). of réatively minor permit impacts areommon
enough tosupportcommercial credit trading in
A third potential sub-market for commercial credits many areas of the country. It should be recognized,
involves wetland impactsthat fall outside 404 hower, that limiting credit ventures taminor
jurisdiction or mitigation requirements, but that wetland impacts would cap the potential demand for
must be compensated for under state or local permit creditsyimarketarea, thus limiting the scope
programs. For example, Nationwide 26 permits for venterel and market level mitigation
involving less thanone acre areexempt from success.
mitigation requirements under th#4 program.
But many states and counties have enacted laws and Service Aresher factor that bears on the
ordinances requiring no-net-loss of wetlands in their potential demarmbrimmercial credits involves
jurisdictions, and toward thagnd require their the allowable geographical ser{gedes) area for
regulatory programs to secure compensatory credit ventures. Basettolmgical factors,
mitigation for wetland impacthat are not subject regulators generally feel that credit ventures should
to mitigation requirements under the 404 program. be located as close as possible to the permitted
And because on-site mitigation is often impractical wetland impacts they serve. As with restrictions on
or infeasible for such minor wetland impacts, a the types of permit impacts served, limiting the
number of suctstate andocal permit programs service area for credit sales would limit the demand
allow applicants for permits involvingminor for aedits from any one credit supplier, and reduce
impacts to satisfy their mitigation requirements the prospect that numerous suppliers could compete
through payment of a mitigation fee. Mgl be for busiress in the same market area. This, in turn,
discussed in the next chapter, sestete andocal would reduce theprospect for venturdevel and
permit programs useollected fee revenues to market level mitigation success.
produceoff-site mitigation in large blocks. Other
stateand county permiprograms collect and hold One approacheconciling these ecological and
mitigation fees intrust for the intended future enomic considrations might be to avoid defining
provision of mitigation through the development of service areas for credit ventures too narrowly in
public ventures, or the purchase of credits from advance. For example, general standards might be
private credit ventures once they become established developed which fwoeirleeptions on a case-
in these jurisdictions. by-casbasis when there is no other viable
mitigation option or any compelling ecological basis
As the above discussion suggests, Federal, state and for limiting the reach of credit sales. Further,
local permit programs presentlwiew permits general standards migthefine different service
involving relatively minor wetland impacts as the areas for different sub-markets. For example, from
primary market for commercially produced both an ecological and econgmispective, it
mitigation credits. These include the two sub- igimh make sense to define larger geographical
markets associated with genefdl4 permits that seice areas fowery minorimpacts such as those
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involving Nationwide 26 permitsvolving less than
one acre.

Regulatory Consistency for All Mitigation Optians
The 1990MOA governing individua404 permits
specifies a regulatory preference for on-site
mitigation based on the desire to retain wetland
functions lost at the site affected by the fill activity.
However, it is increasingly recognizétiat the
opportunity to successfully replace certain important
wetland functions, such as wildlifeabitat and
general lifesupport,may often be improved by
conducting mitigation away from the fill site. This
suggsts that if the regulatory preference for on-site
mitigation is applied in an inflexible manner,
opportunities to obtainmore environmentally
desirable mitigation for impacts to these wetland
functions may be foregone. Thgint Memorandum

to the Field from the Department #frmy and
Environmental ProtectioAgency (US EPA and US
Department of theArmy 1993) and the Federal
Mitigation Banking Guidance (U.S. Government
1995b) indicate an increasing support for flexibility
and use of “ecological” sense in making this
determination.

As regulators gairmore experience irspotting
situations in which on-site mitigation is not the most
environmentally desirable option, and if initial
experiments with credit markets prove successful at
replacing lost wetland functions, regulators might in
the future give permit applicants more flexibility in
the choice of mitigationoptions. Thiscould
increase the potential market demand for
commercial credits, and with it therospect for
venture and market level mitigation success.

However, if permitapplicantswere givengreater
choice ofmitigation options, their willingness to

lwoose the credit market altetima might be limited
if the regulatory process does not hold on-site (or
other project-specific) mitigation to comparable
standards as those applied dommercial credit
ventures. This consistency issue involves two
componentesbeof qualitycontrols imposed
on compensatory mitigation, ardveheof
mitigation required.

Historically, the imposition and enforcement of
guality controls for on-site mitigation has often been
lax, due largely to limited resources available to
regulators. Indeed, it is these institutional problems
which in part have promoted interest in commercial
credit markets. Holding venture mitigation to a
higher level of quality controls may lessen the cost
advantage typically characteristic of venture
mitigation (versus individual on-site mitigation).
Thus the “cheaper” optiomay beon-site, even
hough itmay have areater likelihood of failure.
This would lessen the demand for credits, and with
it firespects for the widespreathergence and
success of credit markets.

Similarly, if permit applicantgere required to
provide a greater level of mitigation if their
mitigationwas provided by the credit market
alternative versus the on-site option, this could also
limit the demand for commercial credits. In
principle, the mitigation replacement plan for any
permit applitemtd bedetermined by regulators
based only on what is required to fully compensate
for the unavoidable wetlanimpacts of the
permitted discharge (i.e., indepentewt thie
permittee chose to provide it). However, as will be
discussed in the next chapter, some state regulatory
programs by design appear to create a double
standargvith respect to mitigation requirements
provided through commercial credit ventures.
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CHAPTER THREE.
REVIEW AND EVALUATION OF

COMMERCIAL CREDIT VENTURES

This chapter provides (1) aaverview of the
approximately 30 operating and prospective
commercial credit ventures surveyfed this study

in 1994 and (2) an evaluation of the subset of those
ventures thatvere inoperation at thatime. The
overview of creditventures is structured around a
taxonomy of venture types. The evaluation of
operating ventures focuses on the quality control
and other provisions of their respective operating
agreements, as well as the actual experience to date
with these ventures. The$actors are evaluated
against the conditions necessary for venture-level
mitigation success developed in Chapter 2.

It should be notedhat the history oEommercial
credit trading is limited, with the first such venture,
the Millhaven (WET, Inc.) Bank in Georgia,
permitted by the Corps iBecemberl992 (IWR
1994a). Public commercial ventures, two of which
were constructed in thd980s, have a longer
operating history (Brumbaugh 1995).

The credit ventures reviewed this chapter were
surveyed in summet994. InJuly 1995, IWR
condiwcted a more extensive survey of commercial
ventures, which indicated that the status and form of
some of the ventures have changed since this report
was prepared. A report presenting the 1995 survey
findings is in preparation.

Commercial Credit Ventures: A Taxonomy

Commercial credit ventures generally have been
grouped into two broad typescommercial
mitigation banks andin-lieu fee systems.
Commercial banks have been defined as large-scale,

® Manyreference documents were reviewed and
people interviewed for this study. See Appendix A for a
list of reference documents examined. See Appendix B
for a list of those interviewed.

off-site mitigation ventures imhich credits are at
leagtart created in advance of credit sales to
permittees. Fee systems (also sometimeslled
“mitigattonsts”) have been defined as
arrangements in whichrtain permittees are charged
fees in lieu of direct provision of compensatory
mitigation on-site or at a single user mitigation bank.
Fee revenues are accumulated in a dedicated fund that
is intended to be spent at some future date for large-
scale wetlands replacement (Apogee Research 1993,
IWR 1994a).

Commercial mitighdoks are often assumed to
be synonymous with the few so-called
“entrepreneurial” banks that have been established in
recent years by profit-oripniteate sector firms.
In practice, however, commercial ventures have been
established or proposed by public as well as private
(including not-for-profit) entities, and as joint efforts
between the public and private sector. Similarly, fee
systems are often assumed to be publicly sponsored
since onlyregulators can authorize the payment of
mitigation fees lreu of the actual mitigation.
However, in some fee systems, the required fee
payments are made dirquilyate entities who
satisfy the mitigation requirements of permittees
according to standards imposed by regulators.

In effect, the classification discussed above
distinguishes commerciddanks fromfee systems
according to the time when the replacement wetlands
are created relative to the time at which the wetland
lossesare permitted and credits are sold (fees

chardgdf).the timing of replacement activities
assumes that “advanced mitigation"can be precisely

defined. To some, advanced mitigation means the

provision of fully functioning wetlands before credit
sales araallowed, or perhaps before a permit is
issued. Butery few (if any) of themany off-site
mitigation  systems, including “single-user”
mitigation banks, havemet this standard (IWR
1994a). In practice, there is substantial variation in
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the timing of mitigation work(as well as the cedits so as to generate a “small” profit over
maturation of replacement wetlands provided) commercialcost, usually established as a percent of
relative to the time at whiatredits are sold or fill total cost. This excess over cost may be justified as
permits issued. More importantly for this report and insurance against cost estimation errors if the venture
the National Wetland Mitigation Banking Study, a has a break-even financial goal, or if the venture
classification or understanding based on mitigation wishes to earn revenues from the sale of credits that
timing does little to illustrate the range of ight be applied to other public purposes. For
institutional and operating characteristics of example, a venture may earn a small financial surplus
commercial credit ventures, or facilitate evaluation to be dedicated to watershed restoration activities in
of their possible effect on venture and market level a broader context. Swsh-@us objective has
mitigation success. precedent in some governmfamtexample, when
water and sewer charges are used to finance other
This report adopts a taxonomy feommercial local services.
credit ventures that contributes to a better
undestanding of venture and markevel success A venture that seeks to break-even will price credits
(see Table 1). It usewo variables as classifiers: gmt the salesevenue willjust equakcommercial
(1) financial objective, and (2) source of commercial production cost. Many government entities are
capital. Generally, the former refers to the economic prohibited by law from seeking profits and so would
goals of credit ventures and the latter describes the acceptgrigesjual to costs. Other reasons for
origins of the resources (cash and physical inputs) eakbeven objective may be to lowdtre cost
used to initiate and maintain credit production. artiers toeconomic development tassuring that
mitigation costs are no greater than absolutely
Financial Objective as a Classifier necessary to achieve no-net-loss.
The financial objective classifier relates to how Source of Commercial Capital as a Classifier
credit ventures price credits relative to their
accounting definition of commerciatost of The production inputs of landnanagement,
production (Chapter 2 includes an extended equipment, and intheés are used to produce
discussion of commercial cost). Commercial costs mitigation credits. To be defined as commercial
may not be defined in the sanway across capital, theseqgaluction inputs must bawned by the
commercial ventures. And supplier need not venture or need to perchased. The “source of
charge the same price to all credit purchasers. Price comnupiEl” as usetiere identifies whether
can be set in terms of market conditions and the the owned inputs or the funds to purchase inputs are
demanders’ circumstances (alternative sources for from private sector sources, public funds, or fees
mitigation) at the time of sale. Indeed, some collected for issued permits.
ventures may subsidize some credit sales by setting
price below cost, and then recotiis subsidy by Table 1 shows four possible sourcesmimercial
charging other customers credit pritleatinclude capital for credit production: private sector resources
a premium over commercial cost. (equity or borrowing), public sector resources
(general governmentax receipts or borrowing),
Table 1 shows three possible financial objectives of dedicated mitigation fee revenue, and some
credit ventures: maximize return, cost-plus, and combination of sources. The private and public
break-even. A venture whose financial objective is capital source category identifies those ventures that
to maximize returnwill price credits so as to are fundeonly with private and government
maximize the difference between total sales revenue resources, respectively. These ventures then recoup
and commercial cost of production. A venture that comaimkecosts from credit salesevenue. An
adopts a cost-plus financial objectivell price important feature of these ventures is that they make
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some commitment of resources prior to initial credit

sales. However, this does not necessarily mean that

replacement wetlands are actually constructed
before credits are debited (sold) for permitted
wetland impacts.

The mitigation fee revenue source category
identifies those ventures imvhich all of the
commercial resources used to capitalize credit
production come entirely from mitigation fees paid
by permittees. Ventures capitalized entirely by
mitigation fee revenues necessarily do not involve
any up-front commitment of commercial capital, and
thus mitigation work. Since by definitiothose
ventureswhose commerciatapital comes entirely
from mitigation fee revenues do not provide
replacement wetlands prior to the collection of fees,
they are synonymous with the so-called in-lieu fee
systems. To simplify discussion, these are referred
to as “fee systems” in the remainder of this report.

Finally, credit production can be paid for by some
combination of capital sources. The last source
category provides no information on the timing of
mitigation work relative to credigales. Ventures
that rely on a combination of capital sources may or
may not involve theup-front commitment of
commercial resources for mitigation work.

Summary Review of Commercial Credit
Ventures

Operating Ventures

Possible types of commercial credit ventures,
classified by source of commerciahpital and

financial objective, are identified in Table 1. The
table identifies 12 possible types of credit ventures.

Four of these types are represented among the

population of 15 operating ventures surveyed for

resources represent ‘“entreprenegriadit
suppliers.  Two cells of the matrix identify such
privedeprofit ventures, butonly the first
cel—which identifies those which seek to maximize
net return on investment—is represented by ventures

in operation as 01994. These include Millhaven

(GA), Pembroke RKigs St. Charles(IL),
Neabsco (VA), and Delta (LA, MS).

THeslven \enture, like Pembroke Pines and St.
Charles, is sponsored by a private firm that hopes to
eventually establish a chain of credit ventures within
its regional base. Millhaven’s sponsor indicated in
arinterviewthat maximizing net return was not the
prary goalfor Millhaven, which represents the
firm's prototype credit venture. But since the overall
credit supply efforts of this firmirckiding
anticipated future ventures) are geared toviad
dhicén is classified alsaving a maximize net
return financial objective.

Millhaveneived aCorps permit inDecember
1992, Pembroke Pines in July 1993, and St. Charles
in 1994. The operating instruments for each of these
three ventures stipulate that they may serve any type
4®f permit impact (subject to approval by the
relevant Corps district on a permit-by-permit basis).
However, gdhensors and Corps overseers of the
Millhaven andSt. Charles ventures indicated in
interviews that the primary market for these ventures
is general permit impacts, particularly Nationwide
Permit No. 26.

1° A number of private or semi-private “single-user”
mitigation banks around theountry have sold
mitigation credits which remained after the respective
sponsor'swn mitigation needs had already been met.
These include Fina LaTerre (LA) which is sponsored by
the Tenneco Corporation, and the “Aliso Creek Wildlife

this study in the summer of 1994. These operating  papjtat Enhancement Project” (CA) which is jointly

ventures, grouped according to the source of capital

classifier, are reviewed briefly below.

VenturesCapitalizedwith PrivateResources The
ventures supportedexclusively with private

sponsored by the Mission Viejo Company and Orange
County. These and similar ventures, whigtre not
established entirely or primarily to produce mitigation
credits for commerciaale,werenot evaluated in this
study.
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A MOA for the Neabsco venture was signed by the
Norfolk Corps district in 1994. The MOA indicates
that the venture will focus on servicing Nationwide
permit impacts. As of the summag94, the
Neabsco venture was not technically in operation
because it had yet to receivedi authorization from
the state of Virginia. This is requiregince the
Nationwide permit impactghat Neabsco will
service mustsatisfy state401 water quality
certifications.

Delta, which received its Federal banking permit in
1994, is somewhat different than the other identified
operating entrepreneurial ventures. Each of the
other ventures are sponsored by for-profit
companies, and are located at a single mitigation
site. By contrast, Delta is sponsored by the “Delta
Land Trust” (the “Trust”), a private, not-for-profit
(for tax purposes)conservation organization
dedicated to restoring and conserving wetlands and
bottomland hardwoodorests in theMississippi
River delta region. For the Delta credit venture, the
Trust plans to establistmany separate mitigation
sites on privately owned, agricultural lands
throughout the region.

The Trust willoperate Delta by obtaining perpetual
conservation easements on privatelyned,prior-
converted and farmed wetlands and ensutfirag

these lands are restored to wetland status. The Trust

plans to assume restoration responsibilities and
serve as the credit supplier for some Dsitas,
while at other sites thesdasks will be the
responsibility of the private landowner under the
Trust's oversight. Credit pricesill be set by the
credit supplier—either the Trust or the
landowner—for eachsite. Presumably, those
private landowners acting as credit suppliers will
seek to maximize net return on investment. And the
Trust indicates that it will price credits at whatever
the market willbear in order to generate funds for
its ongoing and future wetland restoration and
conservation efforts.

VenturesCapitalizedwith Public Sources Two of
the listed credit ventures—Bracut Marsh (CA) and
Astoria (OR)—were funded exclusively with public

undk (see: Shabman et @994, IWR 1994a,
1994b). These ventures seek to recoup all of their
defined commeecdists of production through
credit sales (break-efimancial objective). Unlike
the private ventures discussed abopablitese
venturesvere established in part tgrovide
mitigation for the wetland impacts associated with
spfic public developmenprojects, aswell as
credits fogeneral sale to other public apdvate
applicants for state amtividual 404 permits.
Bracut Marsh was established by the California
Coastal Commissjmartinoprovide credits for
the City of Eureka. Similastgria was
established by the Oregon Division of State Lands
artpto provide credits for the Port of Astoria
(IWR 1994b).

The mitigation sites of theseventures are very
small relative to those associated withritfage
ventures. The total land area for Astoria is 33 acres
and that for BracMarsh is 13acres, of which only
six are wetlands. By contraghlytheivate
venture that has a mitigation site less than 100 acres
StsCharles (at 48 acres).

VenturesCapitalizedwith Mitigation Fee Revenue
1892, IWR identified several ventures funded
exclusively with mitigation fees charged to
permittees (see Apogee 1993, IWR 1994a, 1994b).
These anfd@tymtems are shownTiable 1.
All have a “break-even” financial goal. The
Maryland Non-Tidal Wetland Compensation Fund,
howeer, subsidizes the mitigation needs of certain
permittees and recovers the subsidy by charging
other permittees fees timatude a premium over
commercial cost.

Although the seven ventures listed in Table 1 are
financed in the same manner and all seek the same
overall financial outcome, they actually represent a
fairly diverse grodjey vary according to a
number of important factors, including regulatory
program and type of wetland impacts served, and
the way in which compensation is provided. Still, as
revewed below, a number of different
arahteristics are each sharedsbyne subset of the
larger group.
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Two of these ventures—Dade County (FL) and the county authorigstiblish suctyuidelines

Maryland—wereestablished by these governments appeatsat® been superseded by subsequent

under general programmatic permit authority to state legisl&tion.

administer the404 program for certain wetland

impacts. The government sponsors charge fees for Placer officials indicate that they have also shelved

these 404 impacts aeell asfor county ancstate initial plans for county-sponsored ventures, and

permit impacts that fall outside Federal jurisdiction insteididuse collected fee revenuesparchase

or mitigation requirements (e.g., Nationwide 26 equivalent credits from private veoteethey

impacts involving one acre t&ss). Both ventures become established. Sacramento was working on

have been operating for several years and the use of pld®94rfor usingfee revenues to construct

fee revenues to produce mitigation is ongoing. replacement wetlands. Officials from both counties
indicate that they will stopollecting mitigation fees

Several ventures capitalized with fee revenues were once private or public ventures become operational

established under county regulatggograms to in their respective areas.

obtain compensation for minor wetland impacts,

such as Nationwide 26 impacts involving less than A number of ventures capitalized with fee revenues,

one acre, that would otherwise go unmitigated under due to the particular wetland circumstances in their

Federal ostate programs. Thegs®lude ventures areas, use fee revenues to manage (preserve)

run by Sacramento County (CA), Placer County existing wetlands rather than to provide replacement

(CA), and DuPage County (IL). Each has been wetlands.lo@lweis thateven if the wetlands in

collecting mitigation fees for several years but, as of these amems protected from development

the summer of 1994, had not yet used fee revenues impacts, without active manaigeynamuld

to provide replacement wetlands (although DuPage nevertheless degrade over time and their functions

County had finalized mitigatioplans and county would be lost. Therefore, from a future perspective,

officials indicate that they will soon begin work). the management effort is restoring watdd
otherwise be foregone. For example, the Pine

The Sacramento and Placer systems were Flatwood fee system serves permit impacts

established to obtain compensatory mitigation in  nvolving longleaf pine flatwood wetlands found in

cases involving Federally permitted impacts in southeastern Louisiainh can survive only in

which mitigation is not required, and casdsere large contiguous areas and require active fire

the mitigation requirements imposed by Federal maintenansgayoviable. The Pine Flatwood

regulators would not achieve no-net-loss in wetland venture therefore uses fee revenues to purchase and

acreage. Essentially, these programs were manage large existing wetland tracts.

established as interim measures to ensure the
fulfillment of the couties’ no-net-loss policies until
countyrules for commercial credit supply and use
could be finalized, angrivate and public ventures
became established. BY92,Placer County had

developed extensivedraft guidelines for the 2 The “Sacramento-San Joaquin Valley Wetlands Mitigation

establishment and use of commercial credit ventures Bank Actof1993”makes the California Department of Fish and

that defined the conditions undevhich credits Game the lead agency for authorizing the establishment and
W0_U|d _be created and gpp.roved for sale. The Placer yse of credit ventures in the central valley, where Placer and
guidelines were nevdinalized, however, because Sacramento counties are located. The law says that local

agencies may participate in these decisions, but cannot serve
as the lead agency. Consequently, Placertgfficials

1 The DuPag€ountyventure was permitted by the indicate that their draft guidelines for commercial credit
Corps in October 1994. supply and use will probably never be finalized.
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Similarly, the Dade County, Florida systéEast
Bird Drive Basin) uses fee revenues for the ongoing
control of exotic vegetation in the East Everglades.
The general programmatic permit ungéich the
Dade county feg@rogram is operated was up for
renewal in the summer d094 and the proposed
new permitwould make certain changes to the fee
system. It would increase the geographic extent of
impacts eligible as well as types of impacts covered.
Since the eradication of invasive vegetation in the
East Everglades is nearing completion, the county is
proposing to use fee revenues for the restoration of
a countypark and other restoration efforts in the
North Trail Basin part of the county. Plans for this
new system are currently under development.

Finally, in several of the listed ventures capitalized
with fee revenueprivate, not-for-profit (for tax
purposes) conservation groups or public resource

agencies receive and apply fee charges to produce

mitigation. For example, the Louisiana Nature
Conservancy (LNC), along with th€orps New
Orleans District and Louisiana statgencies, is a
signatory tothe operating agreement for the Pine
Flatwood ventte. The agreement provides that the
Corps must firstdetermine a permigépplicant’s
eligibility to satisfy mitigation requirements through
the venture. Once eligibility is established, the LNC
determines the amount of the fee necessary to fulfill
the permittee’s mitigation requirement (as
determined byCorps) andhen collects it directly
from the permittee.

Similarly, the Corps Vicksburg Districtallows
certain 404 permits involving hydrocarbon
exploration and other impacts to pay in-lieu
mitigation fees. A qualifying permit applicant must
first find a suitable publicly owned wetland parcel in
need of reforestation, and a Corps-approved
conservation entitwho is willing to dothe work.
The permit applicant then pays a mitigation fee,
based on its mitigatiorequirement as determined
by Corps, directly to the conservation entity before
the permit will be granted.

VentureSapitalizednith a Combinationof Capital
Resourdbe last operatingenture listed in
Table 1—the Ohio Wetland Foundation (OWF)—is
capitalized partly with private resources and partly
with mitigati@e revenues.OWF is a private,
not-for-profit (feex purposesgntity established
by the Ohio HomebubAdssciation to provide
credits fondtebers at commerciabst (i.e.,
break-even financial objective). The Association
provided seed money for OWF's initial planning and
mitigation effartsits subsequent mitigation
work is funded primarily withmitigation fee
revenues (see Apogee Research 1993).

Under amagreement with the Ohio Department of
Natural Resources (DNR), OWFconducts
mitigation efforts at vasitmssthroughout Ohio
on landswvned by DNR which are made available
to OWF for mitigation sites at no cost. Many of the
ajibeating ventures discussed in this chapter
alsly on publicly ownedands for mitigation
venture siting. These includegte ventures which
pay for the use of public lands; for example, the
Pembroke Pines and St. Charles ventures each rely
on municipal lands as venture sites which they pay
for with profit-sharing arrangements, lease or
licensing payments, or some combination.

OWEF is classified differently than the other ventures
listed in Table 1 because it is not capitalized
exclusively with mitigation fee revenues, nor with
private (or public) resources. The distinction drawn
between thevay in whichOWF is capitalized and
how some of thprivate ventures described earlier
are fineed is asubtle but importantne. Like
OWF, some of the ventures classified as being
capitalized with private resoontggPembroke
Pines and St. Charles) rely on credit sales revenue to
finance mitigation constructimtike OWF,
howeverthose ventures commit private capital to
post some type of performance bond prior to credit
saleghis financial assurance is available to
regulators in the event of non-compliance with
permit conditions.
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Prospective Ventures

A number of prospective (proposed or in planning
as of summerl994) credit ventureswere also
surveyed fotthis study. Ifeventually established,
they would illstrate several more venture types not
now represented by operating systems. Itis hard to
know precisely how to classiBll of the prospective
ventures according to the taxonomy developed here
because many astill in the early planningtage.
Still, anattempt ismade to classifynost of those
surveyed for this study according to the Table 1
matrix. It should be recognizedhat this
classification, and the description of prospective
ventures thafollows, is tentative and subject to
change.

Whenprospective credit suppliers are added to the
matrix theyillustrate five additional venture types
not nowrepresented by operating ventures. For
example, two prospective ventures—Wadsworth
(IL) and Friendswood (TX)—are being established
with private capital anavill pursue a “cost-plus”
financial objective. The former is being established
by Wetland Research, Irté., a private, not-for-profit
(for tax purposesjompanythat conductsvetland
creation and restoration research projects. Credits
from this venturewill be priced somewhaabove
commercialcost in order to generate funds for the
company’s ongoing wetland research efforts. The
Friendswood venture is sponsored byprivate
company inpart to produce credits foits own
development needs but also largely for general sale.

Another new venture type is represented by the
plannedGalveston Bay FoundatigfTX) venture.

It is being established by a private conservation
group which will pursue a brkaven financial goal.
The proposed Harris County (TX) venture provides
an example of another venture initiated with public
capital, but one which alternatively plans to pursue
a “cost-plus” financial objective.

13 This venture was permitted by the Corps in April
1995.

The St. Johns River Water Management District
(FL) and Volusia County (FL) ventures, both of
whiehe inplanning in summet994, illustrate
two additional ventures types. These ventures will
be initiated with a combination of capital sources.
Both plan to use public resources to purchase
mitigation sitebelfotmer will usemitigation
fee revenues to capitalize credit production, and the
latter will rebg @nivate(company) partner to
capitalize the mitigation work. TI8. Johns
venture is stilery early in the planningrocess,
but preliminary indications are that it will pursue a
“cost-plus” financial goal. The Volusia County
venture, on the other hand, will try to maximize net
return on investment, and toward that end will price
credits at whatever the market will bear.

Other prospective suppliers appear to represent
venture types already represented by at least one
operating venture. For ex#apieWildlife
(TX), which is currently in planning and sponsored
by Browning-Ferris Industries, represents a private,
entrepreneurigenture.  And several of the
prospective credit producers listed in Table 1
represent public, break-even vemciteting
Lake County (IL), which is in the eafjanning
stagdspgad City (UT),which anticipates that
the municipal venturelsubsdize the provision of
credits (price bedost) for certain types of
ougktafter development, andfset this subsidy by
chaging other customers credit pricdsat more
than cover production costs.

Another prospective public, break-even venture,
Juneau (AK), is proposed as a part of a watershed-
based wetlands resource planning initiative for the
city. The West Eugene(OR) and Hackensack
Meadowlands (NJ) ventures are also proposed as
part of watershed plans. The Hackensack system
may include several different venture types. The
watershed plans of these localities, and the specific
plans for credit ventures, are discussed in detail in
Chapter 5.
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Evaluation of Operating Ventures generated by that parcel. Thenture must then

show within three yearthat the parcel satisfies
The operating agreements and the actual wetland delineation criteria relatiydyrdtogy,
experiences of the credit ventures in operation as of soils, and vegetation before the remaining credits
1994 can be evaluatedigainst the conditions can be sold.
necessary for mitigation success developed in
Chapter 2. This evaluation provides clues regarding The contract provisions for St. Charles and
which of the several venture types may be at risk of Pembroke Pines illustrate more flexible
falling short of this standard. The operating standards for the timing of credit use. The contract
ventures listed in Table 1 areviewed below in foSt. Charles allows for the sale of 30 percent of
terms of the various supply and demand side factors credit capacity prior to wetland construction, an
that may affect venturelevel and marketevel additional 20 percent when hgtixgy is established,
mitigation success. and 20 percent matgen planting is complete.

The final 30 percent is available for sale following
Supply and Cost Factors the second full growing season after construction if

the site is trending toward success according to
Quality Controls stated performance standards. These provisions
Ventures capitalized with privatesources:All of reflect requirements imposed by the Corps Chicago
the existing private entrepreneurial ventures District rulesdormercial credit tradinfvhich
(Millhaven, Pembroke Pines, St. Charles, Neabsco, are discussed in the next chapter).
and Delta) include a full suite of quality controls
mandated by regulators to ensure ecological success. The permit for Pembroke Pines allows the venture
These include (in addition to design and to construct replacement wetlangdhases
construction specifications) performance standards immediately following credit sales. In other words,
for replacement wetlands, monitoring and  whenthe venture sells credits to some permittee, it
maintenance requirements, and provisions to ensure must then immediately begin construction on the
that mitigation sites are protected in perpetuity. replacement wetlahds will fulfill  that

permittee’s mitigation requirement.
Importantly, the establishment of environmental

safeguards for these ventures was done in a way that In return for the opportunity to engage in “early”
was sensitive to the economiability of the private crdit sales (i.e., before replacement wetlands are
credit supply business and to the regulator constructed and/or meet specified performance
expectations for ecological success. For example, standards), each of the ventures discussed above is
the authorizing instruments for three of the five required pwst performance bonds or the
operating ventures (MillhaveRembroke Pines, and equivalent to insure against non-compliance with
St. Charles) allow for credisales prior to the permit conditions for the construction and success
attainment of performance standards in return for of replacement wetlands. These financial
provisions requiring these ventures to post financial assurances can be released in stages according to the
assurances for the construction and success of fulfilment of construction requirements and
replacement wetlands. specified success criteria for replacement wetlands,

but cannot be fully released until the successful
The permit for Millhaven states that when completionmabnitoring and maintenance periods.
construction and planting is complete for a In each case, the determination of the dollar amount
particular mitigation parcel according to Federal of financial assurances required was based on the
permit specifications and a “preliminary regulator’'s estimate of repair cost for mitigation
determination of hydrology” is made, the venture failure. In the case of Pembroke Pines and St.
can then sell one-half of the total mitigation credits Charles, these estimatesdeveloped in part
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using cost information supplied by the venture
sponsors.

necessary easement has been secured and the
restoration plan approved by the Corps, Delta may
then sell up to 50 percent of the expected credit
capacity at the site. As soonasedit sales
from the site are made, Delta then must, within the
next planting season, fully implement the restoration
plan for the entire site. (Each of Delta’s mitigation
sites must be at leb80 acres.) The remaining
credits for the site can then be released for sale after
three years if theorps Districtdetermines that
replacement wetlands meet success criteria
established by the permit. These permit provisions
for the timing of credit marketability are similar to
thoséncluded in thepermits for St. Charles and

The contracts for Neabsco and Delta are also
sensitive to the economi@bility of these ventures,
but eachapproaches the issue differently than the
ventures discussed above. Upon a cursory reading,
the MOA for the Neabsco venturgppears to
severely limitthe ability of this venture to survive
econonically. It states that crediteannot be
withdrawn until the Corps Districtetermines that
replacement wetlands are established and
functioning according tostated performance
standards. In an interview, the Neabsponsor

indicated that it agreed to this “advanced”
mitigation requiremenbnly after negotiating a
separate contract provision thabuld enable the

Pembroke PinBsilike those venturefiowever,
Delta is not requiredpimstfinancial assurance in
return for the right to engage in early credit sales.

venture to generate cash flow before credits sales
were made. This provision allowspart of the
venture site to be used to provide concurrent, off-
site mitigation for permitted impacts, but such
mitigations would not be consideregart of the
commercial credit venture. In other words, the
Corpsmay allowcertain permittees to satisfy their
project-specific mitigation requirements by paying
Neabsco to concurrently produce replacement
wetlands at the venture sitbut thesewetlands
would not be recorded as venture creditslebits.
And, importantly, legal liability for the success of
these replacement wetlands will remain with the
permittees.

Several reasonsvere given byregulators why
financial assuraveres determinechot to be
ecessary for ensuring the success of Delta wetland

mitigations. One relatesthe nature of the venture
sponsor-the Delta Landlrust (the “Trust”). The
Delta venture is part of a larger wetland restoration
and conservation program run byuitevhich
secures permanent easements onogvhvadely
prior-converted, and farmed wetlands in the region.
The Trusthen does planting to jump-start the
restoration of these laBdgps District officials
poitti¢ol rust's commitment to, and experience
with, wetland conservation and restoration in the
region asonereason it is confiderthat theTrust
vil fulfill the terms of the Delta permit. In
additiorCdhas District stressed that [felta
failed to comply with permit requirements at any
one of its mitigation sites, the Corps could prohibit
all Delsites from servingt04 permit impacts.
The Corps District views this authority as providing
a powerful incentive for Delta compliance.

Since Neabsco credit salegill be based on
established and functioning replacement wetlands,
the venture is not required tpost financial
assurance. Similarly, the permit for Pembroke Pines
includes a provisiotthat waives the performance
bonding requirementfor mitigations conducted
concurrently with credit sales) in the casem@fdit
sales based on established and functioning
replacement wetlands. Perhaps the mostpelling reason given for why
Delta is not required to provide financial assurance
in return for the right to engage in early credit sales
nvolves the narre of its mitigation sites, which are
representative of former and degraded bottomland,
hardwood wetlands found in the region. Delta’'s
mitigatiorsites will include only prior-converted

The permit for Delta, by contrast, allows for early
credit sales in order to preserve economic viability,
but does not balance thisllowance with
requirements for financial assurance. It says that for
each of theventure’'s mitigation sitespnce the
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and farmed wetlands fowhich the underlying
hydrologyand hydricsoils are intact. These sites,

once permanent easements are secured and farming

activity ceases, would be expected to eventually
revert naturally to vegetated wetlands even in the
absence ofactive planting or other restoration
measures.

This also explainsvhy Delta is not required to
provide a reserve fund dedicated to long-term
management. The regulators with jurisdiction over
the other operating entrepreneurial ventures also
reason that reserve funds fong-term management
are generally unnecessary for mitigatsites that
have been designed and constructed to be self-
maintaining. Thus, for example, if a hurricane or
other natural event destroyed planted vegetation
after the sites had already been restored to wetland
status, wetland vegetation would be expected to
naturally re-establish.

Based on thidogic, only one of theoperating
entrepreneurial ventures—Pembroke Pines—is
required to provide funding for long-term
management. These funds are held by the city that
owns the land on which the venture is located.
Under the terms of the permit, tbigy is responsible
for long-term management of the site once
monitoring and maintenance periods are
successfully completed for mitigation parcels. The
city will usethese funds to control site invasion by
exotic vegetationwhich is a majomproblem for
wetlands in the area.

Ventures capitalized with public resourcedn
contrast to the experiene@th operatingprivate
ventures, the MOAs established for the two
operating public commercial ventures—Bracut
Marsh (CA) and Astoria (OR)—do nanclude
many of the quality controls necessary for ensuring
ecological succes. For example, Bracut is not

4 It should be noted that the MOfss Bracut and
Astoria were signed 1980 and 1987 (amended in
1988), respectively. These were among the first
commercial credit ventures in the country. Descriptions

(continued...)

held to monitoring or maintenance requirements tied
to success criteria for replacement wetlands. And,
while Astoria's MOA does require the venture to
nitap and correct uncovered deficiencies, these
paesibilities are notlearly established because
the MOA does inctude specific performance
standards for replacement wetlands.

Most importantly, neither of these ventures were
requirgzbstfinancial assurancesven though
betere authorized to sell credits before
replacement wetlands were demonstrated successful.
Bracut sold credits prior to wetland construction,
and Astoria was debitedmediately following
initial construction. The Astoria debit was for made
for the Port of Astbriithisdid not actually
involve a sale of credits because, by prior
agreement, thieeRdyt ownedhese credits in
return for donating land to the ¥enture.

Both ventures initially felivell short of mitigation
goals and required significant remedial action.
Corps District regulators indicate that the problems
with these ventures involved siting, design and
construction flaws. The Astoria mitigation did not
produce rdmuisite wetland types,which
subsequent remedialk was unable téix. The
vengpensor, the Oregon Division @tate
Lands, indidhtas the venture sitenow is a
functioning freshwater wefldad Bierley,
personal communication). However, because the
venture did not provide the requisite wetland types,
it is currently in susperstatlis. No debits have
been made since the initial debiting for the Port, and
Corps district regulators indicatehat 404

14(...continued)
of these ventures can be found in IWR Report 94-WMB-
2 published as pathe National Wetland Mitigation
Banking Study (IWR 1994b).

% In both cases, early credit sales were not needed
by the ventures for financiaéasons. Rather, these
ventures werestablished by public entities in large
part for their own use, and pressure to allow early
withdrawalcame from the advancementtbéir own
public works activities.
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permittees will not be allowed to utilize the venture
to provide compensatory mitigation.

Bracut hasundergone twophases ofremedial
activity.  Its sponsor, the CaliforniZoastal
Conservancy, indicateghat the venture has
now—more than ten years after initial
construction—met original expectations for a self-
maintaining brackish wetland. As cf994,
approximately 71 percent of the available credits
had been used and at leart proposed use was
pending.

Given the lack of contract requirements for financial
assurances at these ventures, it is fortunate that the
respective sponsors made the expenditures
necessary to correct site problems. This illustrates
how, in the absence of contract provisions to require
financial assurance or other types of reserve
funding, mitigation succesnay depend largely on
the good faith of venturesponsors tocorrect
unforeseen problems.

But the purpose of financial assurances goes beyond
ensuring that fundsvill be available to correct
mitigation deficiencies. Requiring venture sponsors
to postfinancial assurances provides a powerful
incentive for ventures to carefully site, plan, and
execute the construction of replacement wetlands.

Ventures capitalized with mitigation fee revenue:
In principle, credit ventureshat are capitalized
exclusively with mitigation fee revenues should
adhere to the same quality control standards as other
commercial credit ventures, including financial
reserves for mitigation repair. However, several
such ventures were developed for special
circumstances whichay lessen the need to meet
such a standard. For example, the Sacramento and
Placer county venturasereestablished as interim
programs until private or public ventures became
established in these areas. These counties charge
fees for wetland impacthat would not otherwise

be subject to compensatory mitigation requirements
under Federal orstate regulatory programs. Fee
revenues have been placed trust accounts

dedicated to the future purchase or construction of
replacement wetlands, but plans for their disposition
have notyet beerfinalized. Thus, quality controls
for the provision of replacement wetlands have not
yet been developed.

The other operating ventures which are capitalized
exclusively with fee revenues are all associated with
operating agreements whigtablish the conditions
under which revenues are used tprovide
replacement wetlands. These contract provisions
can be evaluated against the types of quality
controls necessary for ventufevel mitigation
success.

The DuPage County venture (IL), like those of
Sacramento and Placer counties, was originally
established to obtain compensation for small
wetland impdctd otherwise would go

umitigated under Federal regulations. Although

DuPage was yet apply fee revenues summer
1994, it was finalizing plans for two mitigation sites
(Winfield'® and Cricket Creeks) and construction
was expected to begin in fall 1995.

The cooasyapplied to the Corps fgeneral
programmatic permit authority to administer the
404 program and has developed mitigation plans for
the Cricket Creek site in accordance with the new
Chicago Corps District rules for commercial credit
supply and use (which are discussed in the next
chapter). The draft operating agreenmehide
performargtandards establishinghumerical

standards for the presence, coverage and abundance

of vegetationyels as provisions for intensive
monitoring and maintenance for the first five years
after construction, and for long-term operation and
management over the following 15 yEaese
include scheduled and unscheduled maintenance
activities such as watevel manipulation,
prescribed burning, protection of vegetation, and the
control of invasive species.

® The Winfield Creek venture was permitted by the
Corps in October 1994.
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Two operating ventures that are capitalized with
mitigation fee revenue—Vicksburgorps District
and the “Maryland Non-Tidal Wetland
Compensation Fund"—maintain that they apply the
same general quality controfdandards to their
mitigation efforts as those applied to on-site
mitigation projects in their respective areas.
Vicksburg allows general permit impacts involving
hydrocarbon exploration, and certain individual
permit impacts on a case-by-cdmssis touse the
fee optionwhen noother mitigation alternative is
practicable. The Vicksburg District first determines
eachpermit applicant's mitigation requirement. If
the permit applicant can secure a public entity who
desires restoration on wetlands it owns, as well as a
Vicksburg District-approved conservation entity
who is willing to do the work, Vicksburg District
may allow the permit applicant to satisfy the
mitigation requirements in this way. The Vicksburg
District applies success criteria and monitoring
requirements before approving mitigation plans and
issuing permits. Th&ee payment is made directly
to the conservation entity doing the mitigation work,
which then proceeds concurrently with permit
impacts. The system includes no provisions or
funding for the longerm management or corrective
actions at mitigation sites.

The Maryland system israore formal arrangement

in which permits involving relatively minor wetland
impacts are allowed to contribute mitigation fees
into a fund controlled and used by tlstate
regulatory agency to provide replacement wetlands.
The program has been ongofog several years and
various mitigation sites have been constructed, with
several in progress and in planningaay point in
time. These mitigatiomfforts are subject to the
same requirements as ttate regulatory program
imposes on-site mitigatiorincluding prescribed
trading ratios and monitoring provisions. Since the
system is run under general programmatic permit
authority, its mitigation effortare not technically
subject to Corps oversight. Even so, the state took
remedial action on thdirst mitigation project
conducted using fee revenuaghen the Corps
complained that the site was too dry to meet wetland

lingation criteria. Themoney for corrective
actionscame directly from thd-und; thestate
system includes no separate reserve fund for
corrective actions or long-term management.

Two ventures capitalitedfee revenue—Pine
Faav(LA) and Dad€ounty (FL)—commit fee
revenues to the prevention of degradation of existing
wetlands (i.e., preservation) rather than to the
provision of replacement wetlands. These ventures,
therefore, have somewhat different types of quality
control provisions. The Pine Flatwood system relies
onltloaisianaNature Conservancy (LNC) to use
fee revenues for the purchase and active
managenuagledd pinevetlands. The venture
MOA requires the LNC to purchase and maintain
these wetlands accordingbést management
practices for this wetland type, including prescribed
fire maintenance, and control of shallow water
hydrology to maintain soil moistdosvever,
because the ecological dynamics of these wetlands
are not well understood, the MOA does not specify
particulecess criteria that must be met. It does,
however, require LNC to #ftemanagement
iviliels as necessary to maintain these sites as
functioning wetlands. The MOA Hats an
interagency teaith monitor the sitesevery five
years, and make recommendations for management
changes as needed.

Similarly, the Dadetg venturgEast Bird Drive
Basin) relies aihe National Park Service (NPS) to
use fee revenues for the control of invasive exotic
vegetation in the East Everglgtjesgee1993,
IWR 1994b). In essence, fees charged for permitted
wetland impacts are used to manage equivalent
wetland acreage on public lands. Successive MOAs
between theunty and the NPSet out the
responsibilities ofach party, including the
allowable uses of fee revenues and the progression
of enhancement activities for the control of
melaleuca trees on specific parcels of the park.

Ventures capitalized with @mbination of capital
sources: The operating agreement for the Ohio
Wetland Foundation (OWHadherelevant

29



Review and Evaluation of
Commercial Credit Ventures

Corps district must first approve OWF mitigation
sites and design and construction plans. Once
approved, permit applicantsan propose to the
Corps use of an OWF site to fulfill their mitigation
requirement. Upon approval by the Corps, the
permit applicant must pay the Ohio Department of
Natural Resources (DNR) a mitigation fee sufficient
to implement their mitigation requirement. The
Corps determines the mitigation requirement of
some permittees, while OWF determines the amount
the permittee must pay to fulfill it. When one-half
of the projected credit capacity for a site has been
sold in the manner described above, DNR then
channels the fee revenue@WF who then begins
construction. A 3 to 4 year monitoring period
applies to eaclsite. While there are no formal
success criteria for replacement wetlands, the
operating agreement requires OWF to perform
neededmnaintenance as determined by DNR during
the course of the monitoring period.

OWF's operating agreement requires the venture to
contribute a fixed dollar amount per acre of
replacement wetlands to DNR to fund DNR
responsibilities for long-term monitoring and
maintenance ofsites (once OWF's monitoring
period for eachsite has been successfully
completed). OWF also contributes a fixed sum of
money per acre of replacement wetland into a
contingency fund, whic®WF officials characterize
as a good faith effort on their partshow DNR that
OWF will take responsibility for necessary
corrective actions.

Regulatory Treatment of Different Venture Types
The above review obperating credit ventures
suggests that thosdeveloped and capitalized
wholly or in part bythe private sector have, as a
group, been held to mostringent quality control
requirements than other venture types. Most
significantly, while almost all of the surveyed
ventures (regardless of type) are allowed to sell
credits before the construction and/or the
demonstrated success of replacement wetlands, only
in the case of private ventures is thitowance
typically balanced with provisions requiring

fireéal assurances. Ventures capitalized with
public capitakausively by mitigation fee
revenues typically are not required to provide
financial assurances or maintain a reserve fund to
insure thptacement wetlands are actually
constructed et specified performance
standards (i.e., success criténdg¢ed, the
operating agreements for some of these ventures do
maten specify performancestandards for
replacement wetlands.

Cost Accounting _and Credit Pricing The
productists relevant to the sponsor of a credit
venture will determitiee level of credit prices
necessary to meet the venture’s financial objective.
As discussed in Chapter 2, these “commercial” costs
arenessarily comparabéeross venture types.
In addition, the natutevahdf some venture’'s
relevant commeastdwill be affected by the
specific quality controls imposed on the venture by
regulators,which, as discussed above, can vary
considerably across different venture types as well
as particular ventures.

Private (entrepreneurial) ventwegld be
expected to define a greater number of commercial
cost items than public ventures. For example, a
public ventm&y not include the venture
manager’s salary as a contostdfat is paid
for thugh general tasevenues! But, in a private
venture, the manager’s salary would represent a true
opportunity cost and wmdd be considered a
commercial cost of the venture. Also, as the above
review ofthe surveyed ventures illustratpsivate
ventures are typically required fmost financial
assurances, the coshioch would be included in
the venture's costuatts and reflected in its credit
pricing structure. The public ventures reviewed for
his study are not held to comparable financial
assurance requirements, and, thus, do not define and
measure assurance costs for the pricing of credits.

7 See: IWR Report 94-WMB-2 for a description of costs
included in fees for selected in-lieu fee schemes (IWR,
1994b).
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Regardless of how a venture defines its commercial
costs andhow it is affected by venture quality
controls imposed by regulators, the venture must
fully account for these costs in the prices it charges
for credits if it is to meeits financial objective.
Private venturesvould be expected to carefully
account for all relevant commerciabsts in the
pricing of credits. The sponsors of the privately
capitalized ventures indicatbat the costs of all
inputs used in the production of credits, as affected
by quality controls, are counted as commercial costs
and factored into the prices for credits charged by
these ventures. These commercial costs include all
cash outlays and opportunity costsludingthose
costs associated with financial assurance
requirements (e.g., performance bonds).

Accurate cost accounting and credit pricing is much
more likely to be a problem in public ventures. The
experience to date with public ventures, although
limited, appears to support thionclusion. For
example, the significant remedial actions necessary
at both Astoria and Bracut Marsh greatly increased
overall production costs for these ventures. But
since neither venture was required to post
performance bonds or maintain reserve accounts to
cover contingencies, the unplanned expenditures
made for corrective actions were not part of the cost
structures for these ventures, and tkwgse not
factored into the prices charged for credits.

In addition, other venture activities which were not
anticipated and thus natonsidered commercial
costs for the pricing of credithave proved
problematic and costly to these ventures. For
example, the sponsors of Bracut Marsh and Astoria
indicatethat monitoring costsverenot considered
part of the commerciatost structures for these
ventures. In the case of Bracut Marsh, the venture
sponsor expected that tmeplacement wetlands
would be self-maintaining, making monitoring
unneessary. Thisdid not prove to the case,
however. Similarly, Astoria expected that
monitaring costswould be funded by thetate
“mitigation banking revolving fund,but the fund
was never capitalized. The result vihat both

ventures made significant unplanned expenditures

for site monitoring.

The problems atMBeashtandAstoria resulting

from the lack of consideration of remedial and
monitoring costs for credit pricing were accentuated
by the break-even financial goal of these ventures,

which left little room for cost accounting error. This

has proved particularly problematic for Bracut

Maisbe its operatingagreement prescribes

fixed credit prices during the life of the venture.
Consequently, Brgeush’'s sponsor (the
California Coastal Conservancy) estimates that

when all available credits have been sold it will have

recouped only 54 percent of total venture costs.

The potential for miscalculating costs may be even

more likely in the case of veoapitalized
exclusively with mitigation fee revenues, since they
roaohie sigriicant lag times between when fees

are charged amthen replacement wetlands are

constructed. The now defunct mitigation system run
by the city of San Diego in the eaidy1880s
faorals vernal pool impacts illustrates this
[rob Feecharges proved insufficient to fully

cover land and construction ceptadement
wetlands (and mitigation provedthadess
successful). This possibility also caused one

municipality to shehisitial plans for a commercial

venture capitalized with fee revenues—the proposed

mitigation fee component of the Special Area

Management Plan for Mill Creek, Washington, was

doped because of uncertainty about restoration
costs and the sufficiency of collected fee revenues.

The operating ventures that are -capitalized

exclusively with mitigation fee revenues are
iewedbriefly below in terms of the commercial

costs included in their @ostiagcstructures and

reflected in the fees they charge. avditable
information is too limited to permit an evaluation of
the accuracy withich these ventures have been
able to account for ascbver commerciatosts
though fees charges, however. Indeed, several of
these ventures have not yet even realized any costs
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since they have not as yet planned or conducted any

mitigation work.

The interim mitigation fee ventures run by
Sacramento and Placer counties in California
provide two examples of such ventuthat as of

summer 1994 had yet to use collected fees to secure

replacement wetlands. Each of these county
programs, which were established to collect fees for
small permit impact®nly until private or public

ventures became operational in these areas, base fee

charges on rough estimates of the costs of restoring
vernal pools in these areas.

Placer relied on a rough estimatecofistruction and
managementbut not land) costs provided by the
California Department of Fish & Game to calculate
per acre fees. Placer officials were hopeful that once
private ventures emerge in tlagea, the county
would be able to purchase credits at no ntbas
the county peacre fee, even if this was below what
the private venturevould normally charge for
credits. The county hopes to work out a deal
whereby if a private venture agreed to provide
equivalent credits at tharice for disposition of
collected fees, the county would commit to buy its
own future mitigation needs through that venture.

Similarly, Sacramento county reviewed the amount
of past restoration costs the area towhich an
estimate of land costs wasded to arrive at a per
acre fee. Plannindor the disposition of fee
revenues was in progress as of sumbt®&4, and
county officials were hopeful thatcollected fee
revenues would be sufficient to cover the full
commercial costs ofimplementing the required
mitigation.

Like these two California counties, DuPage county
(IL) had been collecting mitigation fees fiainor
wetland impacts butad yet to use thedends to
produce mitigation as of1994. In thiscase,
however, fee charges atmsed on established
mitigation plans that estimate tkemponent and
total commerciakcosts of producingeplacement
wetlands.  Theseinclude cost estimates for
administration, plan development, the design and

construction of replacement wetlands, monitoring
and active maintenance of wetlands for the first five

years after construction, and long-term management

over the following 15 years. Public land is being

providedhe venture at no cost to theunty,
and is, therefore, not treated as a commercial cost of
the venture, and is not reflected in fee charges.

The fees that the Vicksburg 8lletsistpermit
applicants to pay directly to not-for-profit
conservation groups (who apply the fees on a case-
by-case basis) are based on seedling and labor costs
for reforesting bottomland hardwood wetlands. For
general permit impacts involving hydrocarbon
exploration, a standé&d per acre of impact is
charged. Vicksburg District officials indicatieat
the fee is a mid-range estimate; some projects may
nvolvie somewhat higher st3 and others somewhat
lower costs. Land costs are nioicluded in fee
amountssince, in order to use the fegtion, a
permittee mustffirdta public entity willing to
allow the mitigation work to proceed on lands they
own. Many public agencies in the Vicksburg region
hemmeinto possession of degradecktlands
thaugh farm foreclosures and loan defaultsch
they eagerly offer for restoration with fee revenues.
Thus, land costs acensidered a commercial
cost of the venture, and are not reflected in fee
charges.

The two ventutest applyfee revenues$or the
management of existing wetlands (Dade County and
Pine Flatved) base feeharges on the cost of these
activities as determined by the entities who perform
the work. Fees charged by Dade County are based
on the estimated cost of activities required for the
eradication of exotic vegetation on equivalent
acreage in the Everglades National Park, as
determined by the National Park Service (NPS).
These commercial costs include pament costs for
helicopter use, materials, and labor. Since the
mitigation wetlands are publicly owned, no charge
for land costs is included in the fee charge.

The fees charged by the Pine Flatwood venture are
based on the costs of purchasing longleaf pine
wetlands and marthgimgfor 50 years, as
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determined by the Louisiana Nature Conservancy
(LNC). A standard per acffee is chargeavhich
includes land acquisition costs, administrative costs,
and the costs of monitoring and actively managing
the wetlands for 50 years. The LNC maintains that
all input requirements for the venture are included as
commercial costs, and that any unforeseen problems
would simply require an adjustment of management
activities,which wouldnot imposeany additional
costs beyondhat which is already budgeted and
included in fee charges.

Lastly, the Maryland Non-Tidal Wetland
Compensation Funskets mitigation fees according
to a formula thaincludes land acquisition costs
(which vary by county) as well as design,
construction, and monitoring costs. Estimates of
land costs were derived from the average appraisal
value for land in each county. Tlestimates for
mitigation costswere based on data owetland
restorations costdeveloped bytateagencies and
wetland consulting firms. Maryland officials
indicate that they track actual costs and now have a
more realistic notion of design, construction, and
monitoring costs. As of the summer ©994,
Maryland planned to amend the fsgucture to
reflect this information. Administrative costs of
managing the program and long term management
and contingencycosts are notincluded in fee
amounts, however.

The Maryland system subsidizes certainor
wetland impacts by providing mitigation for these
impacts without charging the fee. Maryland
officials maintain that this subsidy is then recovered
by charging other permit applicants mitigation fees
which reflect something over the actuzbsts of
producing required mitigation. This is
accomplished through the use dfiemever possible,
public or private lands for which the state does not
have to pay.

The above review showbat there is significant
variation in the items included as commercial costs
for the purpose offee setting across ventures
capitalized exclusively with mitigation fee revenue.
For example, many, but not all, of these ventures do

not include compooests for land or
administration in feeharges. None of the surveyed
ventures appear to include a premium in fee charges
to reflect the costs of unforesd@myencies
(althoughrtéysnot be a relevant consideration
for ventures such as Dade County and Pine
Flatwood which actively manage existing wetlands
rather than provide replacement wetlands).

Demand and Price Factors in Operating Ventures

Market Type The operating agreements for each of
the surveyed private ventureselhssthe one
venture which iscapitalized in parwith private
resources, appear to place no restrictions on the type
of permit impidietse ventures may serve, beyond
specifying that regulators will have the final say on
all proposed trades. The interviews with regulators
and ventursponsorsconducted forthis study
siggest thatmany of theprivate ventures were
developed underdlsumption that their primary
market®uld be relatively small-scale impacts
authorized by gé@4rpkrmits, specifically
ibtatide 26 permits. However, the operating
ageements for most of these ventures explicitly
state thdhey can service individualO4 permit
impacts, subjecCoops determination that the
mitigation sequencing rules have been met and that
the credit ventures representltést practicable
mitigation alternative.

In contrast to these private ventures, the two
nayed ventures capitalized with publicapital
(tsia and Bracut Marsh)which are both
relatively very small operations, were established to
serve specific wetland impacts. For example,
Astoria (OR) is authorized to service individual 404
argtiate permit impactivolving unavoidable
impacts to estuarine wetlands that are “necessary
under the local comprehensive pfdarfa’s
MOA further specifies that the venture can be used
only when on-site mitigation is not an available
option or can onpartially fulfill the permittee’s
mitigation requirement. Similarly, Btacsh
may serve individiix and state permit impacts
involving only “pocket marshes” in theity of
Eureka and estuarine wetland fills in Humboldt Bay.
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Not surprisingly, the surveyed venturdst are
capitalized exclusively with mitigation fee revenues
are limited to specific types of wetland impacts. For
example, the ventures of Sacramento, Placer, and
DuPage countiewere eactestablished to secure
compensatory mitigation for Nationwide 26 permits
involving less tharone acrehat are exempt from
mitigation requirements under tl#4 program.
Other ventures, including those run by dtate of
Maryland and Dade Countyyere established to
provide mitigation for certain wetland impacts
covered under general programmatic permit
authority. The other surveyed ventuvesre each
developed specifically to serve either impacts to
certain limited wetland types, or impacts involving
specific development activities. Thaperating
agreements for the ventures allowed to serve certain
individual 404 permits stipulate thahey can be
used in such caseenly after the mitigation
sequencing rules have been met, antsite
mitigation opportunities have been exhausted.

Service Area As is the case for market type, the
operating agreements for the surveyedvate

ventures do not seem to place severe restrictions on
allowable service areas. These private ventures are

either not restricted to narrow service areas, or are
allowed to servémpacts outside narrowlgefined

areas as deemed appropriate by regulators on a case-

by-case basis. For examplke specified service
areas for the St. Charles, Millhaven, abdlta

ventures each encompass broad regional watershed

areas. Further, the operating agreement for St.
Charles also allows this venture to service impacts
outside itsdefined service aredut subjects such

trades to higher trading ratios. While the operating

agreement for the Pembroke Pines venture defines

its service area as the “general vicinity, preferably
within the same watershed,” it saymly that
impacts within this areawill receive “priority
consideration,” thereby providing the flexibility to
allow for outside-watershed trades. Similarly,
Neabsco’s operating agreement specifies its service
area as the eastepart ofthe county in which the
venture is located, but allows for deviations subject

to Corps approval. The operating agreement for the
Ohio Wetland Foundatirich anticipates
creating various mitigation sites throughout the
states that OWBhould select sites in the
general regiarere developmeractivities are
expected to occur.

The service areas defined for the two public
ventures arauch more limitedhan those defined
for the surveyed private venturdhis is not
surprisigiven the small-scale nature of these
ventures. Bviosh is limited taserving the city
of Eureka amtlimboldt Bay, and Astoria's service
area encompasses an eight-mile radius within a
single watershed.

For the most part, the geographical service areas for
ventures capitalized exclusively with mitigation fees
are defined asunty-wide. For example, county-
wide service areas atefined for the ventures of
Sacramento, Placer, DuPage, and Dade counties.

The Maryland venture requirestigation sites to be

in the same county as the wetland impacts they

serve. Similarly, the Pine Flatwood venture focuses

on impacts and mitigétdm St. Tammany
Parish in Louisiana.

Reqgulatory Consistency for All Mitigation Options

As a general rule, historical on-site mitigation
standards have been less stringentthibae
imposed on the private credit ventures surveyed for
this report. For example, on-site mitigation efforts
are typically allowed to proceed concurrently with
permit impacts. However, permittees typically have
ndteen required tpostfinancial assurances for
mitigatiocess. Such requirements are similar to
the quality controls imposed on some, but not all, of
the surveyed verhatsre capitalized with

public resources or with mitigation fees exclusively.

However, the on-site mitigast@mdards in the

jurisdictions/iich the crediventures surveyed
for this study are lveatatbt all reviewed.
Thoshat were reviewed includ¢he regulatory
jurisdictions which area-wide rules for
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commercial credit market have been developed, requirements imposed on on-site mitigation efforts
which encompass several of the operating ventures in these jurisdictions are reviewed in the next chapter.
surveyed for this study. The regulatory
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CHAPTER FOUR.
REVIEW AND EVALUATION OF
REGIONAL (AREA-WIDE) GUIDANCE AND
RULES FOR COMMERCIAL CREDIT TRADING

This chapter provides an overview and evaluation of having such rules established in atharee
regional guidance and rules for commerciadit necessary for the timely establishment of

trading which have been developed in several commercial cregfitures, particularly private
localities. The evaluation focuses twow the vertures.Indeed, without such advance rules, the
various provisions of these market structurkes rgulatory uncertainty may be sgreat that the

might affect the supply of, and demand for, credits illimgness to invest in credit production is

from commercial ventures. They are evaluated dampened. As evidence, all but one of the operating
against the conditions necessary for venture- and entrepreneurial vewenesdeveloped in the
market-level mitigation successvhich were absence ddxplicit guidance and experienced a
developed and discussed in Chaptét 2. lengthy planningapptoval process (largely

because of disagreements between regulatory and

resource agencies on various venture provisions).
Overview of Market Structure Guidance and By contrast, the St. Charles ventuereived a
Rules Federal permit soon after rules &mmmercial credit

trading were finalized in its area of operation.
Severalsubsets othe operating and prospective

credit ventures reviewed in thprevious chapter Two approaches to setting market structies
include ventures that are located in the same region were reviewed in the summer of 1994 as part of this
and thatmay eventuallyoperate competitively study. One approach represstdte rules
[together] in the same market area. These areas promulgated pursuant to legislative directives for
include, northeast lllinois, southeast Texas, and a commercial credit trading. Minnesota, Maryland,
number of Florida regions. However, a market in and Florida have promulgated such regulations. The
which two or moreventures compete for the Florida rulegich were promulgated by the state
business of the same general set of permit Department of Environmental Protection (DEP) as
applicants has noget developed as of summer well as each of the seVWatdr Management
1994. But a number of different areas of the Districts in $kete(which serve as a regulatory
country, including the three mentioned above, have arm of DEP), govern several of the prospective
developed Federalstate, or local rules for credit ventures listed in Table 1.
commercial credit tradingwhich provide a
regulatory framework for the operation ofedit The second approach represents Federal regulatory
markets in these areas. guiddines for the establishment and use of
commercial credit ventures in specifiCorps

Generally, these area-wide rules and guidance were districts. Two sets of Corps district guidelines were
developed to facilitate themergence of credit identifier this study:® Theguidance for the
markets by providing information on the Corps Chicago District, which was developed jointly
responsibilities of credit ventures and theps byFederal regulatory and resource agencies, affect
required for regulatory authorization of commercial a number of operating and prospeetiite
credit sales. The availabd¥idencesuggests that ventures listed in Tablant|uding St. Charles,

18 See Appendix 4or a list of reference documents 1 As nagedier, Federal guidance has since been
examined, and Appendix Bor a list of persons published(28 November 1995; Federal Register
interviewed in connection with these area-wide rules. Document 95-29023).
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Wadsworth, DuPage County, and Lake County.
Similarly, the guidance established for Berps
Galveston District, which was developed jointly by
state aswell as Federal regulatory and resource
agencies, includes undeits jurisdiction the
proposed and planned credit ventures of Harris
County, Friendswood, Browning-Ferris Industries
(Katy Wildlife), and Galveston Bay Foundation.

mitigation credits. Important provisions of the area-

wide rules are summarized in Tables 2 and 3,

respectively.

Supply and Cost Factors

Qualigntrols The area-wide rules generally

provide for the type of balancing of quality controls

necessary to provide adequate environmental

safeguards while preserving the economic viability
commercial credit supply (s€kable 2). For
example, the Florida ruleSogosl Chicago

Distriguidance each allow approved ventures to

The area-wide rules all establiskery similar
requirements for the application and approval of
commercial credit ventures. In general, a venture
application in any of thegarisdictions requires a

detailed delineation and assessment of the site and
surroundingareas; a detailed mitigation plan that
outlines the components and schedule of activities
relating to the design and construction, monitoring
and maintenance, and long-term management of
replacement wetlands; and, a description of how the
venture will inprove the ecological value of the site
and surrounding areas. Venture applications must
also showthat theventure sponsor has sufficient
legal or equitable interest in the venture property,
and that venture replacement wetlandil be
protected in perpetuity through the conveyance of a
perpetual conservation easement or some similar
mechanism.

The area-wide rules also include a set of provisions

sell a limited amount of credit capacity before the
construction of replacement wetlands, provided that
these ventures post financial assurances in addition
to adhering to other quality controls. The Chicago
District rules allow approved credit ventures to sell
up to 30 percent of credit capacity prior to wetland
construction. The Florida rules do not specify
exactly how much of credit capacity that a permitted

credit ventuitidbe allowed to sll prior to wetland

construdtionpreliminary indications suggest

that it will be nomore than 10 percent. Under both

sets of rules, remaining credits can be released for

sale in stages as various performance standards are

met.

The Maryland rules provide somewhat less

flexibility regarding the timing of credsales
relative to the construction and success of
replacement wetlands. They allow for the sale of up
to 50 percent of credit capacity from aio\agab
credit venturefollowing the construction of
replacement wetlands. The renmagtiitg
capacity can be released for sale after two full

which set forth the conditions and standandsler
which credits generated by regulator-approved
ventures can be certified for sale. Once regulators
conceptually approve @mmercial credit venture,
these general provisions are used establish
venture-specific requirements for credit generation
and salewhich are writteninto the operating

agreemenfor the venture. These provisions are
discussed further below. Tl@orps district area-
wide guidance is expected to be modified to
incorporate the new Federal guidance.

growing seasons have passed following construction

puided that no remediation was required and

interim performance standards have been met. The
Maryland rules, like the Florida ruleSoapsl

Chicago District guidance, require credit ventures to

post financial assurances in return for the right to
Evaluation of Market Structure Guidance and sell some portion of credit capacity before the
Rules demonstrated success of replacement wetlands.

The financial assurances required by the three area-
wide rules discussed above can be returned to credit

The area-wide rules are evaluated below in terms of
their influence on the supply and demand for
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ventures in stages as progress toward performance wetlands relatively easily and inexpensively (e.g., by
standards is demonstrated. elach of these area- simply removing drainage tiles). The economics of
wide frameworks, the rules specifying the dollar commercial credit productiothisn state may
amount of financial assurance required in any case therefore be favorable despite the requirement that
focuses on the total costs @fchieving each replacement wetlands be constructed and have
mitigation phase rather than the expected cost of evident wetland characteristics before credit sales
remedial action forthat phase, taking into are allowed.
consideration the probability and cost of failure.
Such astandard might be necessary at least until The Minnesota rules do providelimite
regulators gaimore experience in gauging failure flexibility on the timing issue through a provision
risk and repair cost associated with venture ‘fomsh banking”which allows LGUs to sell
mitigations. credits prior to the construction m&placement
wetlands. Since an LGUthat engages in cash
Not all of the area-wide rules allow for credit sales bankilidpevheld liable forany failure to produce
before the construction and/or demonstrated success successful replacement wetlands, the rules provide
of replacement wetlands, however. Both the Corps that an LGUettggtges in cash banking can
Galveston District guidelinds and the Minnesota require a credit buyer to post a cash securities or its
state rules require replacement wetlands to be equivalent with the LGU in an amount equal to the
constructed andeemedunctional prior tocredit estimateatosts of constructing the credit buyer's
sales, but do natquire ventures tpostfinancial mitigation requirement (in addition to paying the
assurances. credit price set by the LGU). The security provides
assurance to the LGU that tpeice charged for
The Minnesota rules establish a state-wédedit credits will besufficient to cover the fultosts of
supply system in which individual “account holders” constructing replacement wetlands. Regarding the
can create credits for deposit in the systetrich cash bnking provision, the fact sheet for the
they can then sell tahird parties. “Local Minnesota rules says: “This option is recommended
Government Units” (LGUS) oversee the activities of  only whendirect replacement is not available or
account holders in their respective areas and weather conditions, for example, prohibit prior
approve credit deposits and sales. The LGUs ceptent, and will likely only be necessary
themselves can also create credits for deposit and thr@@@¥ or until banking credits become
sale. The Minnesota rules stipulate that replacement available.”
wetlands must be constructed and demonstrated
successful prior to credit sal€sinimum of six TheCorps Galveston Distrigjuidelines were not
months for restored wetland), and no financial developed specifically to address commercial credit
assurance is required. trading. Rather, the rules focus on single-user
mitigation banking, although they do sdlyat
This “advanced” mitigation requirement imposed “[tJransfer of mitigation credits to a third party is
may not seriously limit privateommercial credit permissible if it is included in the spedi@mk
production in Minnesotadue to theparticular MOA and follows the procedure stated in the
mitigation opportunities the state offers. Minnesota MOA.” Given the rules’ lack of specific attention
has large amounts of prior converted and farmed to commercial credit trading, it is not surprising that
wetlands, includingnany formerPrairie Pothole they provide no flexibility concerning the timing of
wetlands, which can often be restored to functioning credit use relative to wetland construction and

success. The rules require venture wetlands to be in
o . place and judged successful before credits can be
# It should be noted that any Corps District guidance  certified for use (ortransfer), and no financial

is expected to be consistent with the recently released  555yrance is required. In an interview, District
Federal guidance. '

39



Review and Evaluation of Regional (Area-wide)

Guidance and Rules for Commercial Credit Trading

regulators indicated that in 1993 when the guidance
was drafted they did not anticipate thetential
widespread emergence of commercial credit trading;
consequently, the guidance as written did not reflect
the special needs of commercial credit ventures.

Despite the Corps Galveston Distrgidelines’
seeminginattention to theeconomic viability of
commercial credit ventures, four of the surveyed
prospective credit ventures were located within this
jurisdiction and were being developed in
conformance with the rules. However, two of these
(Harris County and Friendswoodyere being
established to serve the anticipated mitigation needs
of their sponsors as well as for credit sales to other
permit applicants. Since the commercigart of
these ventures probably entails relatively little
additional financial commitment, the advanced
mitigation requirement for these venturaay not

be a limiting factor forcommercial operations.
Additionally, the development of a third proposed
venture in the Galveston District (Katy Wildlife)
appears to be motivatedlargepart bythe public
relations value of restoring a degraded ecosystem.
The venture sponsor, Browning-Ferris Industries, is
a member of the “Wildlife Habitat Council” which
certifies private companies thaengage in
environmentally responsible behavior. The value of
this certification appears to bene reason the
company is moving ahead with the project even
though itwill require significant up-front capital
expenditures.

The inflexibility of the Galveston guidelines with
respect to the timing of credit marketability is
proving problematic for another proposed venture in
the District,however. Its sponsor, the Galveston
Bay Foundation (GBF), wagiven atract of land
that they deemed wellsuited for producing
mitigation credits. However, GBF did not have the
money to do the mitigation work in advance of
credit sales.Corps regulatorsicknowledgedhat
this proposed venture illustratédsat the rules as
they nowstandmay hinderthe development of
commercial credit supply in the Galveston District.

Regulatory Treatment of Different Venture Types
Apart from the Corps Galveston District guidelines,
the area-wide rules survetled $budyfocus
specifically on credit sales and are generally
attentive to the special needs of commercial credit
ventures. While they generayppear to preserve
the emnomic viability of commercial credit supply,
some holdrivate ventures to highatandards of
performahee public ventureswhich could
provide public ventures with an artificial cost
advage. For example, the Florida rules do not
require ventures developed by the state Department
of EnvironmentaProtection, the state Water
ManagBiséntts, to posfinancial assurance
as a necessary condition for early credit sales, but
pivate ventures, asvell as local government
ventures, must provide such assurances. Further,
the rules require as a condition for receiving venture
permits that private entities musave a “legal or
equitable interest” in the propestyich is to be
used for the venture. But state-sponsored ventures
neexly to have identifieghotential venture sites
“to be acquired” as a condition fogceiving
permits.

These provisions may reflect the state’s desire to get
commercial credit tradingtarted in atimely
fashion. The rules explicitly “encouraged” each
water management district to establish at least two
mitigation ventures in their respmcase by
January 1,995. Whatever their motivation,
however, these provisions provide an artificial cost
advantage for state-sponsored credit ventures over
local government and private ventures. It thus
raises the possibifitgt private andlocal
government vamres may not be able to compete in
the same market area with state ventures.

The Maryland rules also appear to create a double
standard for private credit venttirgsspect to
financial assurance requirements. Ventures

developed by local governments or private entities
may be permittedsill some portion otredit
capacity before the success of replacement wetlands
is demonstrdiatl,only private ventures are
required to post financial assurances. Local
government ventures are instead required to
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demonstrate iisome other manner the capacity to
address contingencies.

Cost Accounting and Credit Pricind\s the above
discussion indicates, each of the area-wide rules
require commercial credit ventures to adhere to
certain quality controls as a condition for
commercial operations. These quality controls will
affect each credit venture’sost of producing
credits, and, thus, the level of credit prices necessary
to meet the venture’s financial objectivBut the
area-wide rules generally do restablish rules or
guidance specifying the types of productamsts
that should be relevant to theedit pricing structure

of some venture, nor the methatist should be
used by ventures to account for production costs in
the price-setting process.

One would expect thatsuch guidance is not
necessary for private ventures; in this case the area-
wide rules need only be concerned with ensuring the
ecological success of venture replacement wetlands.
But since thavay in whichpublic ventures define
and account for productiaosts in its credit pricing
structuremay affect the prospects for both venture
level and market level succedhis may be a
relevant issue for the area-wide rules to address if
the relevant entities wish to encourage private sector
investment. For example, if some public credit
venture failed to fully account for and reflect all of
its defined commerciatosts of production in the
setting of credit prices, thisould lead to “below-
cost” pricing. In addition to subsidizing the
mitigation requirements of credit buyers, this would
be incompatible with venture-level mitigation
success because it could threaten the ecological
success asvell asthe financial solvency of the
public venture. This situation alseould be
incompatible with market-level mitigation success
because it could place private ventures at a
competitive disadvantage, and, thus, lessen the
chance that several credit ventures could co-exist in
the same market area.

In general, the area-wide rules seemed not to have
recognized or anticipatdtlis potential obstacle to
venture- and market-level mitigation success. Cost
accounting and credit pricing issues are not

addressed at all by the Chicago and Galveston
ofps District guidelines nor the Marylanstate
rules?*

The Florida rules do include a prthasion
addresses osttenccandredit pricing by state
ventures (i.e., those developed by the Department of
Environmental Protection or any of five Water
Margement Districts) but only by way of
establishing a ceiling on the credit prices they can
charge. It provides that: “The cost per mitigation
credit from a Department (District) bank shall be set
by the Department (District), but shall erteed
the higher of:

1. The estimated cost, at the time of final
permit processing, of creatirme acre of
wetland on the project site, including the
fair market value established by
independentappraisal, of lands at or
abutting the project site to be used for
mitigation, and construction, operation,
monitoring, and management costs; or

2. The Department’'s (District's) estimated
cost per credit for acquisition, design,
construction, operation, monitoring, and
management of the mitigation bank.”

The first item refers to the cost of providing on-site
mitigation for some permit impact. The second item
refers to the cost of providing equivalent credits by
a state credit venture, aitd wording impliesthat
state ventures must consider all land and production
costs in the price setting process. But this provision
establishes aeiling rather than a floor focredit
prices at state ventures. That is, it does not say that
state ventures must price credits so as to ensure that
all commercial production sts are fully reflected in
credit prices.

At any rate, amendments proposed in August 1994
to the rules promulgated by the Department of
Environmental Protection (DERYyould eliminate

21 The new Federal guidance also does not address
these issues.
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this provision. If adopted, the rules amended
would make no reference tmst accounting and
credit pricing bystate (odocal government) credit
supply ventures. The separate rules proposed by
each of the Water Management Districts (WMDSs)
in the state, as originally written, were virtually the
same as the rules promulgated by DEP. However,
it is not clear whether all of the various WMDs
follow DEP’s lead in adopting or rejecting this
proposed change to the DEP rules.

The Minnesota rules, on the other hand, do appear
to recognize a need for government credit ventures
to carefully account for productiooosts in the
pricing of credits. The Minnesota rules say that all
public resources devoted to public credit ventures
must be fully costed and reflected in the prices they
charge for credits. The fact sheet for tldes
includes the following explanation:

“If a local government usei$s property,
funding, staff time for design and
monitoring, etc. to complete a wetland
restoration or creation project and gain
banking credits, it must factor thoisems
into the price it charges for the sale of
wetland credits. This meansthat when
constructing wetlands for banking on
public land, the value of the land rights and
public contributionsneed to befactored
into the sale price of credits.”

Demand and Price Factors

Market Type The area-wide rules generally do not
restrict the commercial credit option to specific
types of wetland discharge permits (see Table 3).
The Minnesota rules provide one limited exception
by restricting the commercial credit optionstate
permits involving wetland impacts of less than five
acres if these impacts occur in countieat have
less than 80% of pre-settlement wetlands remaining.
The Corps Chicago District guidance also anticipate
that commercial credit ventures will be used
primarily to servepermits that affect “relatively
small acreage of low value wetlands.” The Chicago
District guidancestipulate that: “Typically, these
will be projects which, witlmitigation, are currently

authorized under Nationwide Permit NeG.” But
theorpsChicago District guidancdike those of
th€orps Galveston District, do not explicitly
restrict indivi@dgbermitees from using the
commercial credit market option.

The Hatemallow any state permittee, and the
Maryland rules allamy state permittee that
ofuces non-tidal wetland impacts use the credit
market option provided that the mitigation
sequencing rules are first met. The Minnesota rules
adllse any permittee in counties having more
80 of pre-settlementvetlands to use the
credit market option subject to the satisfaction of
mitigation sequencing rules. Each ctdbese
have well-developed wetland permit programs, and
state and Fedetabermit applications are
typically processed simultaneously. In cases such as
these in which the state permit program is at least as
stringent as the federaft04 program, if a
permittee’s mitigation plan satisfies state regulators,
it typicallybut not necessarily) willalso satisfy
Federal regulators. Thus, the flexibility on the types
of state permitteesrthgiuse the commercial
credit option under the Florida, Maryland, and
Minnesota raey translate into concomitant
flexillity with regards to Federal 404 permittees in
these jurisdictions.

It is important to nothateach of the Federal and
state area-wide guidance and rules require
permittees to first satisfy the mitigation sequencing
rules before they will be allowed to use the
commercial credit market option. This adherence to
the mitigation sequencing rules includes the
regulatory preference for on-site mitigation. Under
each of the area-wide rules, a pemthithee
allowed to provide their required compensatory
mitigation through purchases doonmercial
credit ventures only when regulators determine that
on-site mitigation is not practicableuldr
produce less ecological value.

ServicArea Most of thearea-wide ruleslso
appear to provide the necessary flexibility with

respect to ventsieevice areas by not specifying

narrowly defined servareas and by allowing for
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certain deviations from specified service areas. For
example, the Chicag@orps District guidance
defines service areas ame of five regional
watersheds, and also allow for certain outside-
watershed trades subject to higher tradiatips.
Similarly, the Minnesota and Maryland rules define
service areas ascounty-wide or within major
watersheds, and also allow for certain exceptions.
The Galveston Corps Distriguidelines specify
service areas as watersheds or major hydrological
basins, but do natrovide explicit explanation of
these terms.

The Florida rules, howevemay create @roblem

for credit ventures bits narrowly defined service
areas. The Florida ruledefine service area as
“regional watershed or aquatic preserve,” with
certain exceptions that are subject to higher trading
ratios. Whilethis language suggests service areas
could bequite large, interviews withtate officials
indicatethatsome of thestate WateManagement
Districts (ofwhich there are fivednay encompass
more than fifty different regional watersheds as the
term might be interpreted under the rules. This
suggests thahany servicareas in the statmuld

be quite smallwhich could greatlyrestrict the
demand for credits fronany one credit venture
unless overall wetland development activity within
these watersheds is substantial.

Regulatory Consistency for All Mitigation Optians
Each of the area-wide rules impose quality control
standards ormommercial credit venturethat are
more stringent, to varying degrees, thdmose
applied to on-site mitigation projects in these
jurisdictions (see Table 3). For example, each of the
individual quality controls imposed by tl&orps
Chicago and Galvestomistrict guidelines for
commercial credit ventures appear to be higher than
those applied to on-site mitigationlndeed, the
preamble to the Corps Chicago Districts guidelines
for commercial credit trading explicitlyays that:
“Mitigation banks generally shall be held to higher
standards of performance than conventional wetland
mitigation sites.”

haperthe most visible difference imuality
control requirements for the two mitigation options
in thes€orps Districtsinvolves provisions for
mitigation timing and financial assurance.
Galveston Districtguidelines require venture
replacement wetlands to be constructed and certified
siwessful before credits generated by the site can be
used. On-site mitigation in this district is typically
allowed to proceed concurrently with the permitted
activity. The Chicago District guidance does allow
approved credit ventures to sell some limited portion
of credit capacity before replacement wetlands are
constructed, which is comparable to the concurrent
mitigation requirement imposed on on-site
mitigation projectsthis jurisdiction. However,
commercial credit ventwdb be allowed to
engage in such “early” credit sales only if they post
financial assurances. Financial assurances are not
required in the case of on-site mitigation.

The

The quality controls imposed by the three state rules
for commercial credit tradialyo appear to be
comparable to those applied to the on-site
mitigation option in these areas, except for
provisions regarding mitigation timing and financial
assurance. The Minnesota rules require commercial
credit venturesctnstruct and demonstrate the
“success” of replacement wetlands before credits
saleallanged,but on-site mitigation is allowed
to proceed concurrently with permitted impacts.
Similarly, the Maryland rules allow approved credit
ventures to sell some portion of credit capacity after
mitigation construction only if financial assurance is
posted by the venture. By contrastpag as on-
site mitigation is completed concurrently with the
permitted wetland project, this mitigation option is
not subject to financial assurance requirements.

The Florida rules also apply this type of double
standard to commercial credit venturas,only
with respect to those developed by private entities or
locabovernments. The rules for the timing of
credit sales and financial assurances that pertain to
state-sponsored credit ventures are comparable to
those applied to on-site mitigatiorHHowever,
Florida generally does not require permittees to post
financial assurance for on-site mitigation projects.
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In terms of mitigation requirementgnly the Maryland rulesfor commercial credittrading
Maryland rules for commercialedit trading appear stipulate ttemmerciakradeswill be subject to

to create a double standard tmmmercial credit tradingatios that are 50 percent greater than those
ventures (see Table 3). Trading ratios for on-site required for on-site mitigation.

mitigation in the state are satcording to fixed
formulas that vary according to the type of wetland
impacted by the permitted activity. But the
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Guidance and Rules for Commercial Credit Trading

TABLE 2. Area-Wide Rules for Commercial
Credit Trading: Supply Side Provisions

1.FLORIDA

Area-wide Rule

State rules issued by the state Department of Environmental Protecti
(DEP) as well as the several state Water Management Districts (1994
The Water Management Districts (WMDs) issue permits for local
government, private, and DEP credit ventures in their respective ared
DEP issues permits to WMD credit ventures. Amendments to the DH
rules proposed in fall 1994.

~

s. The

Quality Control
Standards

Acceptable Mitigation/
Performance,
Monitoring &
Maintenance

Wetland restoration, creation, enhancement, and preservation (includ
uplands) are all acceptable methods for producing replacement wetla

Success criteria and monitoring and maintenance standards for repla
wetlands required. Determined case-by-case in the venture permittin
process.

ing
nds.

cement
¢

Long-term Site
Protection &
Management

Perpetual conservation easement for venture sites must be conveyed
state agency and relevant water management district (WMD), or fee i
conveyed to the state agency.

to the
hterest

Private credit ventures must provide up-front trust funds for long-term
management. Local government ventures must also provide trust fu

ds for

long-term management, but these can be funded as credits are withdrawn,
provided that trust funds are fully funded by the time all credits have Heen
withdrawn. State agency and WMD credit ventures are exempt from [trust

fund requirements for long-term management.

Timing of Credit
Marketability/Financial
Assurance

Permitted private or local government ventures will be able to sell son
limited portion of credit capacity before construction of replacement
wetlands only if financial assurance is posted equal to the cost of
constructing and implementing mitigation phases, which can be relea
when the construction and implementation for the mitigation phase is

e

sed

complete and trending toward success. Financial assurance not reqyired

when construction is complete for some phase and success is demor
prior to credit sales. (No credit is available for the creaifdneshwater
wetlands until success is demonstrated.)

Permitted DEP and WMD credit ventures may sell credits before wetl
construction (or even before selection of venture sites) with no financ
assurance requirements.

strated

and
al

Cost Accounting/Credit Pricing

The rules as originally promulgated establish the types of costs that m
considered for credit pricing at DEP and WMD ventures by way of a
provision that establishes a ceiling on the credit prices charged by the]
ventures as no more than:

1) “the estimated cost per credit of acquisition, design, construction,
operation, monitoring, and management for the mitigation bank; arf

2) the cost of creating one wetland acre at the site of a permitted proj
proposing to use the state venture, including fair market land value
construction, operation, monitoring and management costs.”

A proposed amendment to the DEP rules would eliminate this decisio
(it is unclear whether any or all of the WMDs would change their ruleq
accordingly).

ust be

se

d,
bet

n rule

T Provisions as of Summer 1994.
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Guidance and Rules for Commercial Credit Trading

TABLE 2. Area-Wide Rules for Commercial
Credit Trading: Supply Side Provisions
(Continued)

2.MARYLAND

Area-wide Rule State Department of Natural Resources (DNR) regulations (1994). ONR
would issue venture agreements to local government and private credit
ventures.

Quiality Control |Acceptable Mitigation/ |Restoration of former and degraded wetlands, and wetland creation ysing
suitable uplands are acceptable methods for producing replacement

Standards Performance .
o ’ wetlands. Wetland enhancement may be allowed on a case by case pasis.
Monitoring &
Maintenance Required success criteria for replacement wetlands include:
1) Sufficiency of hydrology to sustain non-tidal wetlands
2) Interim standard of 45% plant coverage
3) Final standard of 85% plant coverage within the monitoring period
4) Evidence that wetlands are providing or will provide non-tidal wetland
functions.
Five year monitoring and maintenance period for replacement wetlandls is
required.
Long-term Site Mechanism required to assure site protection in perpetuity.
Protection &
Management
Timing of Credit State-approved ventures may sell up to fifty percent of credit capacity when:

Marketability/Financial 1) As-built plans showing completed site construction, preparation, and

Assurance contouring have been submitted to the state agency, and

2) Surety bonds or equivalent are posted by the venture in an amourt equal
to the fee structure established by the MD Non-Tidal Wetland
Compensation Fund.

No more than one-half of expected total replacement wetland acreagg can
be the basis for credit sales before two full growing seasons have pagsed

following construction. The remaining credits can be released for sal¢ after
two full growing seasons if remediation has not been required and the
interim success criteria have been met.

Financial assurance remains in force until the completion of the monitoring
period or the last credit is withdrawn, whichever is later, but can be partially
released within the monitoring period. Local government ventures ar¢ not
required to post financial assurance; they must instead demonstrate, in
some other manner, the ability to perform needed corrective actions.

Cost Accounting/Credit Pricing The rules do not discuss cost accounting or credit pricing issues.

T Provisions as of Summer 1994.
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Guidance and Rules for Commercial Credit Tradi

TABLE 2. Area-Wide Rules for Commercial
Credit Trading: Supply Side Provisions

(Continued)

3.MINNESOTA

Area-wide Rule

State regulations (1993) establishing a state-wide credit trading systen.

“Local Government Units” (LGUs) approve credit deposits and sales

ng

y

private “account holders;” LGUs also can create credits for deposit and sale.

Quality Control |Acceptable Mitigation/
Standards Performance,
Monitoring &
Maintenance

Restoration of degraded wetlands can be used to produce replacemgnt

wetlands. Wetland creation is acceptable only in counties which have
or more of pre-settlement wetlands.

Success criteria for replacement wetlands relating to hydrology, subst]
and vegetation required; determined case by case for each mitigation

Account holders as well as the Local Government Unit (LGU) having
jurisdiction over accounts are responsible for monitoring credit deposi
located in their areas for a five year period. LGUs can order account
holders to undertake corrective actions as needed. A state board will

inspect each site at least once every five years and can order correctije

actions.

Long-term Site
Protection &
Management

Deed covenants must be recorded for credit sites. Transfer of creditg

80%

rate,
site.

n

must

be accompanied by transfer of fee title, easement or license. The holger of
this claim is responsible for maintaining site wetland status in perpetuity.

Timing of Credit
Marketability/Financial
Assurance

Replacement wetlands must be constructed before credits can be au

horized

for sale. For wetland restorations, at least six months must pass following

construction before LGUs will determine acceptability and total amou
credits generated (for wetland creation, at least one year must pass).
financial assurance is required.

LGUs may sell credits sales prior to wetland construction only if they H

t of
No

ave

chosen a mitigation site, developed a replacement plan, and can estimate
the amount and type of replacement wetlands that will be created. Sihce

LGUs will be held responsible for the success of replacement wetland
serve as the basis for early credit sales, LGUs can require the credit!]
post financial assurance with the LGU equal to the cost of constructid
addition to the credit price charged).

Cost Accounting/Credit Pricing

The rules stipulate what cost accounts should be reflected in the price
charged for credits by LGU account holders. The fact sheet for the ry
explains:

“If an LGU uses its property, funding, staff time for design and monito
etc. to complete a wetland restoration or creation project and gain ba
credits, it must factor those items into the price it charges for the sale
wetland credits. This means that when constructing wetlands for ban
on public land, the value of the land rights and public contributions ne|
factored into the sale price of credits.”

T Provisions as of Summer 1994.
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Review and Evaluation of Regional (Area-wide)

Guidance and Rules for Commercial Credit Trading

TABLE 2. Area-Wide Rules for Commercial
Credit Trading: Supply Side Provisions

(Continued)

4.CHICAGO CORPSDISTRICT

Area-wide Rule

Interagency agreement between the USACE, USEPA, and USFWS (1994).

The USACE issues permits or signatory agreements for public and pr]

credit ventures. (NOTE: Federal guidance was published in Novembgr

1995.)

Quality Control
Standards

Acceptable Mitigation/
Performance,
Monitoring &
Maintenance

Restoration of former wetlands and creation of new wetlands are
emphasized and given full credit. Wetland enhancement and presery
may be acceptable on a case by case basis, but will be given only par]
credit.

Required success criteria for replacement wetlands include:

1) Native perennial species of wetland community represents 50% of
species within 2 years of planting, and 80% within 5 years

2) Federal delineation criteria met

3) Atleast 75% of total plant cover is obligated of facultative wetland
species

4) Atlease 70% of species planted or seeded are alive.

Five year monitoring and maintenance period required for replacement

wetlands.

Long-term Site
Protection &
Management

Permanent conservation easements with deed restrictions required.

Escrow accounts or their equivalent required for funding monitoring &
maintenance of replacement wetlands until all credits have been certi
and sold or until the USACE determines that replacement wetlands al
sustaining.

vate

ation
tial

ied
e self-

Timing of Credit
Marketability/Financial
Assurance

Three types of credits recognized:

1) uncertified-available for sale prior to the construction of replacement

wetlands (no more than 30% of total credit capacity)

2) conditionally certifiegafter second growing season following
construction if trending toward success

3) certified-replacement wetlands have met all success criteria.

When a credit venture’s charter is approved, uncertified credits (no m
than 30% of total credit capacity) are released for sale. Additional 204
credits can be sold when hydrology is established, and another 20%
planting is complete. Final 30% available for sale upon conditional
certification of credits.

Uncertified credits must be backed with surety bonds or equivalent eq
the estimated cost of generating conditionally certified credits. Once
achieved, surety bond amounts reduced to the estimated cost of gen
certified credits.

bre
o of
ivhen

ual to

erating

Cost Accounting/Credit Pricing

Cost accounting and credit pricing issues are not addressed.

T Provisions as of Summer 1994.
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TABLE 2. Area-Wide Rules for Commercial
Credit Trading: Supply Side Provisions
(Continued)

5.GALVESTON CORPSDISTRICT

Area-wide Rule Interagency guidelines developed by the USACE, USEPA, and other
federal and Texas resource agencies (1993). The USACE issues

memoranda of agreement for public and private credit ventures. (NOTE:
Federal guidance was published in November 1995.)

Quiality Control |Acceptable Mitigation/ |Wetland restoration, enhancement, and creation are all acceptable methods
for producing replacement wetlands. Wetland preservation allowed ir

Standards Performance, )
o exceptional cases only.
Monitoring &
Maintenance Success criteria, as well as monitoring and maintenance required for
replacement wetlands. Determined case by case for each venture.
Long-term Site Mechanisms required to ensure site protection in perpetuity.

FICSTen ¢t Trust funds required for future management only if the mitigation method

Management employed requires active long-term management.

Timing of Credit Replacement wetlands must be constructed and meet success criterig prior

Marketability/Financial |© credit trades.

Assurance The rules provide that the transfer of credits to “third parties” is permigsible
if provisions and procedures for credit sales are included in specific vgnture
agreements. The rules do not otherwise specifically address credit sgles.

Cost Accounting/Credit Pricing The rules do not discuss cost accounting or credit pricing issues.

T Provisions as of Summer 1994.
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Review and Evaluation of Regional (Area-wide)

Guidance and Rules for Commercial Credit Trading

TABLE 3. Area-Wide Rules for Commercial
Credit Trading: Demand Side Provisions

1.FLORIDA

Area-wide Rule

State rules issued by the state Department of Environmental Prote
(DEP) as well as the several state Water Management Districts (19
The Water Management Districts (WMDs) issue permits for local
government, private, and DEP credit ventures in their respective ar
The DEP issues permits to WMD credit ventures. Amendments to
DEP rules were proposed in fall 1994.

ction
94).

eas.
the

Market Type

The rule allows any state (dredge and fill) and WMD (surface wate
management) permittee, after sequencing requirements have bee
to use the credit option subject to the following conditions:

“Use of a mitigation bank is appropriate, desirable, and a permittabl

mitigation option when the mitigation bank will offset the adverse ef

of the project; and

1) on-site mitigation opportunities are not expected to have compa|
long-term viability...and

2) use of the mitigation bank would provide greater improvement i
ecological value than on-site mitigation.”

N met,

e
fects

able

Service Area

Mitigation service areas for each venture will be determined based

adequately offset by the mitigation bank.” The proposed amendm
the DEP rules add that such service areas “...will typically be coext
with the regional watershed in which the mitigation bank is located.
The rules do allow for trading outside defined service areas in case
involving:

1) impacts of less than one-half acre

2) linear impacts involving infrastructure projects, and

3) impacts located partially within the service area.

whether “...adverse impacts within the mitigation service area can {e

pn

nts to
nsive

5

Consistency with
On-site Mitigation
Standards

Quiality Controls

The quality control standards for commercial credit ventures, as ap
to local government and private ventures (see Table 2) appear to i
stringent than those typically applied to on-site mitigation projects.
example, a permittee who uses the on-site mitigation option is not
required to provide trust funds for long-term management. Mitigati
allowed to proceed concurrently with permit impacts, and financial
assurance is not required unless the estimated mitigation cost exce
$25,000.

However, the quality control standards for DEP, WMD, or local
government credit ventures do not require trust funds for long term
management or financial assurances for mitigation construction an
success.

plied

e more
-or

bn is

eds

Credit Requirements

Commercial credits defined as acres of wetland type. In-kind trade|
only. Trading ratios determined case by case for each permitted im
Credit trades outside service area (except for linear impacts) subje
higher trading ratios.

Case by case determination of credit requirements is also used for
site mitigation option. Nothing in the rules for commercial credit tra
suggests that a permittee who uses this mitigation option would be
subject to higher trading ratios than if the on-site mitigation option V|

=]
pact.
t to

the on-
Hing

ere

instead used (all other factors equal).

IProvisions as of Summer 1994.
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Guidance and Rules for Commercial Credit Trading

TABLE 3. Area-Wide Rules for Commercial
Credit Trading: Demand Side Provisions

(Continued)

2.MARYLAND

Area-wide Rule

State Department of Natural Resource (DNR) regulations (1994).
would issue venture agreements to local government and private ¢
ventures.

Market Type

Any state permittee with non-tidal impacts after sequencing rules h
been met, and provided that on-site mitigation has been investigats

Service Area

The rules establish a hierarchy for determining where mitigation prqg

DNR
edit

ave
d

jects

can be located relative to the project impact. However, a venture sgrvice
area would typically be defined as the same county, preferably withjn the

same watershed segment. Exceptions are allowed for certain
circumstances.

Consistency with Quiality Controls
On-site Mitigation
Standards

The quality control standards for commercial credit ventures (see Table
2) are generally the same as those applied to on-site mitigation projects,
except for mitigation timing requirements. Commercial credit ventuyes

will be allowed to sell some portion of credit capacity immediately
following the construction of replacement wetlands provided that
financial assurances are posted. By contrast, on-site mitigation is
allowed to proceed concurrently with permit impacts, and no financ
assurances are required as long as mitigation requirements are fulf
before the completion of the permitted activity.

Credit Requirements

al
lled

Commercial credits defined as acres of wetland type. In-kind trades only.

Trading ratios follow set formulas that vary according to wetland tyg
and mitigation method. These range from 1.5 to 1 for emergent
wetlands to 4.5 to 1 for scrub shrub or forested wetlands of “specia|
concern.”

In each case these trading ratios for commercial credit trading are §

D

state

0%

greater than the trading ratios applied when the on-site mitigation option

is used.

FProvisions as of Summer 1994.
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TABLE 3. Area-Wide Rules for Commercial

Credit Trading:

Demand Side Provision$

(Continued)

3.MINNESOTA

Area-wide Rule

Regulations (1993) establishing a state-wide credit trading system.
“Local Governments Units” (LGUs) approve credit deposits and sal
private “account holders;” LGUs may also create credits for deposit|
sale.

bS by
and

Market Type

In counties having more than 80% of pre-settlement wetlands, cred
trading is allowed for any state permittee provided that the LGU
determines that sequencing rules have been met and on-site mitiga
not “reasonable or desirable.” In counties having less than 80% of
settlement wetlands, credit trading is allowed only for permit impact;
involving 5 acres or less (after sequencing review and investigation
on-site mitigation).

it

tion is
pre-

»]

of

Service Area

Service area is defined as county or major watershed, with certain
exceptions.

Consistency with
On-site Mitigation
Standards

Quiality Controls

The quality control standards applied to commercial credit sites (seg
Table 2) are comparable to those applied to the on-site mitigation o
except for the timing of mitigation. Commercial credit sites must be

on-site mitigation can proceed in the absence of financial assuranc
long as it is completed concurrently with permitted impacts.

b

ption,

constructed at least six months before credits can be sold. By confrast,

e as

Credit Requirements

Commercial credits defined as acres of wetland type. Trading ratio
determined case by case but subject to requirements. For in-kind t
within the same watershed, minimal trading ratios are:

1) 1:1 for impacted wetlands on agricultural land or trades within
counties or watersheds in which 80% or more of pre-settlement
wetlands remain,

2) 2:1 for impacted wetlands on non-agricultural lands or trades wi
counties or watersheds in which less than 80% of pre-settlemer]
wetlands remain.

ratios range from 1:1 to 3:1 depending on the type of wetland impa|

These rules apply equally to commercial credit trades as well as to

Uy

ades

hin

For out-of-kind trades or trades outside of county of watershed, trading

cted.

he

on-site mitigation option.

T Provisions as of Summer 1994.
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TABLE 3. Area-Wide Rules for Commercial
Credit Trading: Demand Side Provisions

(Continued)

4.CHICAGO CORPSDISTRICT

Area-wide Rule

Interagency agreement between the USACE, USEPA, and USFW
(1994). The USACE issues permits or signatory agreements to pu
and private credit ventures. (NOTE: Federal guidance was publish
November 1995.)

L

D
blic
ed in

Market Type

While the rules do not explicitly restrict the markets for credit ventur
certain types of 404 permits, they do say that:

“It is intended that mitigation banks in Corps’ regulatory jurisdiction
used primarily to mitigate wetland impacts associated with projects
which, individually, affect relatively small acreage of low value wetla|
or other waters of the U.S. Typically, these will be projects which, V

mitigation, are currently authorized under nationwide Permit No. 2§.

The rules also stipulate that the mitigation sequencing rules must b
as a precondition for the commercial credit option, and that:

“On-site compensatory mitigation will be preferred over the use of
credits for projects where it is determined that replacing wetlands o
is appropriate considering landscape function and the probability of
mitigation success; conversely, banking is preferred where on-site
mitigation would necessarily produce wetlands of low functional val
the mitigation would be prone to failure.”

es to

be

nds
vith

e met

ank
h-site

e or

Service Area

Trades must be within the same regional watershed; the district is
divided into five such watersheds. Exceptions allowed in certain ca
but subject to higher trading ratios.

€S

Consistency with
On-site Mitigation
Standards

Quiality Controls

The quality control standards for commercial credit ventures (see T

able

2) are more stringent than those typically applied to the on-site mitigation

option. The rules for commercial credit trading include the following
language: “Mitigation banks generally shall be held to higher standa
of performance than conventional wetland mitigation sites.” For
example, credit ventures are held to more stringent success criterig
easement are not always required in the case of on-site mitigation.
Further, on-site mitigation is allowed to proceed concurrently with
permitted impacts, but no financial assurance is required.

rds

, and

Credit Requirements

Commercial credits defined in terms of acres of wetland type; in-ki
trades only. For trades involving created or restored wetlands, trad
ratios are 1 to 1 for certified credits, and 1.5 to 1 for uncertified or
conditionally certified credits (see Table 2 for definition of certified a
conditionally certified credits). For preserved or enhanced wetlands
trading ratios are determined in the venture approval process but
much higher. For trades outside service area, trading ratios multipl
factor of two.

These requirements mirror those applied in the case of on-site mitig
For on-site mitigation, which occurs concurrently with permit impac
(and thus is similar to uncertified or conditionally certified commerci

d
ng

hd
il be
ed by

ation.
S
Al

credits), trading ratios are typically set at 1.5 to 1.

T Provisions as of Summer 1994.
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Guidance and Rules for Commercial Credit Trading

TABLE 3. Area-Wide Rules for Commercial
Credit Trading: Demand Side Provisions
(Continued)

5.GALVESTON CORPSDISTRICT

Area-wide Rule

Interagency guidelines developed by the USACE, USEPA, and oth
federal and Texas resource agencies (1993). The USACE issues
memoranda of agreement for public and private credit ventures. (N
Federal guidance was published in November 1995.)

er

IOTE:

Market Type

Any 404 permittee after applicable sequencing rules have been meg
rules further state that: “...on-site mitigation will be preferred unless
applicant can clearly demonstrate to the Corps that compensatory
mitigation from the bank will result in a higher quality wetland and
environmental gain.”

t. The
the

Service Area

Trades must be within the same watershed or hydrological basin.

Consistency with
On-site Mitigation
Standards

Quiality Controls

The USACE District is currently developing criteria for on-site

mitigation projects that will include standard success criteria and
monitoring and maintenance requirements comparable to those re
by the rules for commercial credit trading (see Table 2). However,

uired
hile

credit ventures cannot engage in credit use until replacement wetlgnds
are constructed and certified successful, on-site mitigation will continue

to be allowed to proceed concurrently with permitted impacts.

Credit Requirements

Trading ratios for permittees determined case by case. In-kind trades

preferable.

Nothing in the rules suggests that a permit applicant would be held|to
higher trading ratios if commercial credit trading were used rather than

the on-site mitigation option (all other factors equal).

T Provisions as of Summer 1994.
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CHAPTER FIVE.
WATERSHED PLANNING FOR
COMMERCIAL CREDIT VENTURES

Another approach to establishing rules for focused on non-jurisdictional wetlands, leaving
commercial credit trading is to include them as part wetlands under Section 404 for Federal oversight.
of a local watershed-based wetlands resource
planning process, where the rules apply to a specific Thdeeare apprehensive about off-site (and
area coincident with the planning boundaries of the perhaps out-of-kind) mitigation slipkiod
watershed. Circumstances surrounding particular wetland regulation in general, and mitigation
wetland fill permits have motivated some aihgh cormercial credit ventures in particular, to
communities to develop wetland plans that include a watershed-based placondém isghat once
market structure rules for commercial credit trading. ventures are operating, they will encourage making
These watershed rules are similar in many respects all wetlands available for fill, albeit with
to the state and Federal rules for commercial credit compensation requirements. ManyHzelieve
trading reviewed in the previous chapter. counteract this possibility, a plan that identifies in
advance areasvhere fill placementshould be
This chapter provides case studgview and discouraged will protect high ecological value sites.
evaluation of watershed plans fowetland In addition, a plan might identify areaere
management. The watershpthns selected for commercial credit ventures should be located to best
study include those fawhich the development of protect anestore the wetland resource. These
commercial credit ventures was one objective of the arguments help explain the Clinton
planning process. For purposes of presentation and administration supports miigratiives in the
analysis, the market structure rules for commercial context of watershed plans (White House Office on
credit trading established by stataad Corps Environmental Policy 1993).
Districts are referred to as regional or “area-wide”
rules, while those market structure rules established Specifically, the Clinton administration has argued
as part of local watershed-based wetlands resource that wetlands management including the Section
planning mechanism are called “watershed” rules. 404 regulatory program would be best incorporated
into an overall “watershed approach,” that includes
Proposals to integratgetland programs within an “appropriate  watershed-based categorization
overall watershed approach now routinely appear at frameworks.??> Categorization ranks wetlarids
the Federal, state, artaokal level (Association of advance of an application for a filermit for their
Wetland Managersl994, The Wildlife Society suitability for preservation and their suitability for
1994). The Clinton Administratiots policy development with compensatory mitigation.
statement, Protecting America’s Wetlands: A Categorization is not intended to determivieich
Fair, Flexible, and Effective ApproacfiWWhite wetlands can be sacrificduljt rather is to assess,

House Office on Environmental Polic§993)
supports linking of watershed and wetland
management. States such as Delaware and 2 Arguments for categorization often cite
California, to name only two, are advancing a  advantages for non-regulatory wetlands programs. For
watershed approach to focus on wetlands. Some example, the identification of ecologicaMaluable
local governments have initiated watershed-based 2'€as in the landscape may help target voluntary efforts
wetlands resource planning to match Section 404 to protect certain wetlands, may encourage landowners

. . . to be more carefulith development activities near
permit requirements with expected development

ressures.  Othdocally initiated planning has significant wetland areas, anchay facilitate the
P ) y P 9 targeting of programs to purchase wetlands or their

development rights.

55



Watershed Planning for
Commercial Credit Ventures

for each wetland parcel, whethtivat sitecould An alternative to parcel-specific advanced
better contribute to the compatibility of categorization is to develop clear and well
development and wetlands management goals if the publicized rules for categorizatiovill that

site were allowed to be filled in return for mitigation dipgp to asite when apermit application for its

secured elsewhere in the watershed. Categorization development is receivedis dase, permit

can make the outcome of permit applications more applieemiéd have an initial idea of what the
predictable which developers desire. this way likelihood of receiving a permit is and what the
categorization can facilitate @aven replace the compensation requirement is likely to be. However,
sequencing process because the elements of actual categorization does not occur except in the
sequencing—avoidance alternatives analysis, process of reviewing a fill permit. The costs of this
minimization, compensation requirements—are approach are associated with those studies and
performed in the planning process [and result in the agreements trextesany to achieve an advance
categorization of sites]. Also, the Administration’s specification of the categorization rules.

support for categorization in the context of

commercial mitigation trading refers to the

possibility that “advance planningan be used to Wetlands Resource Plans to Support
identify appropriate locations for, and use of, Commercial Credit Ventures
mitigation ventures” (White House Office on

Environmental Policy 1993). Advanced (parcel level) categorization of wetlands

or the development of categorization rules is
When categorization is done at the level of detail occurring in soa@s in an effort tmake clear
that can yieldhese outcomes, it requires far more what type of regulatory oversight (and mitigation) is
than identification, mapping, and functional appropriate for diffgpants ofthe watershed. It
assessment of wetlands, although thesés are is possible, boften time consuming, to negotiate
needed. The finabtep in categorization is to an agreement on parcel categorization or on rules for
establish a public andgency consensus on the categorization among  development and
relative importance in the watershed of the wetland environmental interest groups, resource and
functions identified and measured at each site and at regulatory agencies, and units of government. In
possible mitigation sites. Therefore, when  some cases, the designation of specific parcels as
categorization becomes the major product of off-limits to all developmenietias “taking”
watershed planning, it will involve multiple agency claims among private property owners (see
cooperation and agreement, public involvement, and Appendix C). On the other hand, some
application of complicated wetlandscience environmentatleocateseel that the categorization
protocols. process compromisdegal protection of all

wetlands, and consequently have mouritghl
Such planning can be time consuming and opposition to such plaaffontg (see Appendix
expensive. Federal grantsay beavailable to Q).
support a portion of the expense. To further
encourage watershed-based wetlands resource Advanced categorization of parcels and
planning and categorization, the Clinton categorization rules have been developed as a part
Administration’s position paper suggests that if adiny watershegblans. However, there is no
commercial ventures are included in a watershed precise definition of a watershed-based plan because
plan, public agencies should be permitted to tap of the variability in efforts labeled watershed plans
state revolving funds for initial funding (White or igh claim to encompass the watershed
House Office of Environmental Policy 1993). approach. Indeedeffoets commonly cited as

examples of watershed-based planning, such as
Special Area Management PlafsAMP) and
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Advanced Identification Plan (ADID), dwot always
imply a particular type or scope of planning, nor do
they necessarily conform to a hydrologic watershed.

ADIDs are EPA-sponsored projects that map
wetlands in a given area aadsessheir general
suitability for development. ADIDs are not used to
make any regulatory decisions, and are not
themselveplans. However, they calfbut do not
always) contribute to planning efforts, as they have
in many of this report’s case studies.

SAMPs wereauthorized by the Coastal Zone
Management Act amendmentsli80. However,

the Corps associates thencept of SAMPs with
locally-initiated area-wide wetland planning efforts,
even those occurring in inland areas. It participates
in SAMPs when they meefour criteria (Corps
Regulatory Guidance Letté6-10, 1986): (1) if
there is a local lead agenc{2) if there is a
significant conflict between development and
wetland protection; (3) if there is public
involvement; and, (4) ifall partiesagree at the
outset that the effosill result in a regulatory end
product (usually a geeral or programmatic permit).
There is much latitude within these four criteria, and
in individual SAMPsthey can look quite different
from one another. In general, they merely imply an
area-wide planning effort, with some local
participation, that has as abjective a regulatory
end-product.

Many efforts described as watershed-based
(wetlands resource) planning were reviewed during
the summer 0fLl994 in apreliminary fashion to

determine their suitability as case studies for this

report. The plans selected for detailed case analysis

each included, as onpurpose, facilitating the

operation of commercial credit ventures within an
overall wetlands management program. All of these
plansinclude some type of categorization process
(either specific mapping of wetlands or generation
of categorization rules), although this is not true for

all effortxlaiming to be watershed-basplins.
This is not surprising, as categorization of wetland
sites—the specification of areas and wetland types
in the watershed thaieed to beprotected, can be
restored, or can be developed—is also thought to be
one of the contributions of watershed-based
planning to commercial ventures.

Table 4 lists the plareviewedfor this chapter as
well as their location and their status. Also included
in Table 4 is a summary statement of the initial
motivation for the planning effort including the
categorization approach, andcdhenercial
venture that was envisioned as an outcome from the
plafi.

The selected planning efforts all had similar
components, primarily because the plans examined
attempted to implement the amrersial exercise of
wetland categorization. Categorization is

controversial primarily because of the implied
willingness to trade an existing wetlarmyever
degraded, for a replacement wetland elsewhere in
the watershed. Wiiile occurs routinely in the
case-by-case permit process, parcel-specific
categorization makes an advance determination that
a particular wetland site is available for such a trade.
Categorization rules strongly suggest the
acceptability of trading. Evenefagreeshat
different wetlands have different ecological value to
the watershed, and the plan identifies wetlands
entirely off-limits to development, to some,
categorization implies a “weakening” of protection
for all wetlands.

% The findings in this chapter are based on the review
of a series of reference documents and interviews with
plan participants. See Appendix A for a list of reference
documents examined, see Appendix B for a list of those
interviewed in Summer 1994.
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TABLE 4. Characteristics of Watershed-Based Wetlands Resource Plans

Plan

Initiating Factors and Categorization
Approach

Type of
Venture (as of
Summer 1994)

West Eugene, Oregon After wetlands were identified, there was local Publicly
(West Eugene Wetlands Plan) concern that a Section 404 decision would thwart capitalizeg

development in the City of Eugene on land that venture

had been zoned industrialategorization of

parcelswas completed for the watershed in

advance of any permit application. The results pf

categorization were mapped.
Juneau, Alaska City and Bureau of Juneau (CBJ) wanted to epable  Publicly
Wetlands Plan— development activities, and simplify wetland capitalized
Coastal Zone Management Act permitting. Much of the remaining developahle venture
Special Area Management Plar land in Juneau is wetla@aegorization of

parcelswas completed for the watershed in

advance of permit applications. The results of

management categorization were mapped.
Meadowlands District, New Hackensack Meadowlands Development Ventures will
Jersey Commission (HMDC) felt that Federal wetland likely be
Coastal Zone Management Act laws were preventing it from achieving multigle capitalized with
Special Area Management Plar planning objectives (development and public and

environmental protection). Initiating a

resolve conflicts.Categorization of parcelfor
management was completed for the watershed
advance of any permit application. The results
categorization were mapped.

collaborative planning process seemed a way tg

private sources$

n
Df

DuPage Co., lllinois
(Winfield Creek and Cricket
Creek watersheds)

289 square miles

focused on stormwater. The county agency

promotes no-net-loss/restoration of wetlands

initiated this effo@ategorization rules
completed in advance of any permit application.
Specific categorization not completed unless a
permit application is filed.

State ordinance created a county agency primarienture

Dade County/Bird Drive and
North Trail Basins (Part of

Special Area Management Plar
Florida

County extended urban services boundary int
wetlands. School board applied to build a hig
school in wetlands; to resolve permitting
difficulties, the Corps required either an EIS or
SAMP. County’'s Comprehensive Plan required
wetland plan before any development could occ
in the North Trail and Bird Drive Basins so that
flooding is not increased and habitat values are

),

results of these in establishing mitigation
requirements. Instead, a flat mitigation fee is
charged for development activity in all wetlands
(apart from tree islands, which the plan designa|
for protection).

maintained. Extensive categorization efforts we|
used, but the County ended up not employing th
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Given the need to build agreement on
categorization, the formal plangviewed here
included three identifiable componenfsocess,
technical analysis, and implementation. Participants
in the planningprocesscommonly included Federal
and state regulatory agency personnel,
representatives from local governments, interest
groups, the developmentommunity (wetland
permit seekers), and any interested citizens. The
planning process offered the opportunity for
negotiation and for trust building between disparate
interestsover technical protocolsand tradeoff
decisions. The more compl@xocesses in West
Eugene, Juneau, and Meadowlaiistrict led to
parcel level categorization Alternatively, the
planning processes in Dade and DuPage Counties
established a set of categorization rules rather than
a specific map. While these categorization rules are
to be applied to all parcels, these plans generally did
not specify in advance which individual parcels were
to be developed, preserved, and restéted.

Thetechnicalchallenges of setting goals, mapping
(identifying) wetland and upland parcels, and
functional assessment of the identified wetlands, is
central to wetland parcel categorization in a
watershed context. The mapping and functional
assessment was performed through BEPA
Advanced IdentificatiofADID) process in many of
the plans,ncluding West Eugene, Meadowlands
District (Hackensack or HDMC), DuPage County,
and Dade County. Commonly used functional
assessment methods includelttietland Evaluation
Technique (WET), used for example in Juneau, and
the Habitat Evaluatiofechnique (HEP), used in
Dade County. Several of the pladisvised their
own method of functional assessment, combining
information from many ecological indices.

In parcel level categorization, theadeoffs and
choices among the assessed wetlands were made in
relation to a prior agreement on a statement of

4 In Dade County, one type of wetlands (tree islands)
was specified for protection.

waterspedls. The watershed goalay be
limited to a polid¢hatthere should be no-net-loss
of the mapped and measured wetland functions or
eaqm, followed by net-gain. This means
essentiallijat wetlands areparceled and the
individual functions identified are determined to be
preserved, mitigated on-site, or subjede to
across the watershed. A truly unique habitat for an
endangered species may béusaviesh auch as
stormwater retenti@my be required to be
mitigated on-site, and a function related to habitat
biodiversity might be determined to be better
aehvied elsewhere inthe landscape in an
upland/wetlands complex. A review of the technical
protocols used for wetland categorization in the case
study plans follows below.

« West Eugene was an EPA ADIBite, so

wetlarte mapped and their functions
identified. The plan created a watershed vision
of net gain of wetlands functions. Parcel
specificcategorization of wetlands was based
on the compilatiomarfy ecological and
socio-economic factors and the plan’s vision.

+ Juneau’s wetlandsere initially identified and

mapped byCtrps, but more detailed
mapping and functional assessment was
performed during the categorization process
using the Wetlands Evaluation Technique
(WET). Wetland pareedse initially
categorized combihisgnformation with
results of a survey of public preferences for
management and an assessment of development
alternatives. T@erps laterrevised this
categorization scheme in developing the
General Permit to better reflect the standard of
minimizing environmental impacts. The goal of
the plan is to accommodate ameconcile
economic development and environmental
protection objectives.

¢ The Meadowlands District was also an EPA

ADID site, but parcel-specific categorization
was done by examining the functiotisat
wetland parcelsvould provide under different
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land use alternatives in the SAR&P
Environmental Impact Statement. A preferred
alternative was selected that specifies allowable
activities on different wetlands. This method of
categorization effectively accomplishes some of
the alternatives analysis (part sfquencing)
that permit applicants would otherwise have to
underbke. The goal of the plan is to
accommodate and reconcile economic
development, transportation improvements,
and environmental objectives.

DuPage County was also an ERBID site,

but planning effortsdid not specifically
categorize wetland parcels in advance of permit
applications.  Rather, aounty ordinance
established conditions undemich wetlands
would be categorized as “critical” (requiring
more mitigation) and “regulatory.” The
objectives of the plan are to ensure true no-net-
loss of wetlands, because the plan focuses on
non-jurisdctional (in addition to jurisdictional)
wetlands. The effort focuses nohly on
wetlands but also on stormwater management.

The Dade Count{East BirdDrive and North
Trail Basin) SAMP specified thaine type of
wetlands, tree islandsjould be protected on-
site. In regard to other wetlands, the plan
specifies mitigation requirements (made by a
SAMP committee comprised of many agencies).
The planning effort included significant efforts
at categorizing individual parcels, including a
HEP analysis. However, in the end, mitigation
requirements (fees) for all wetlands, excluding
tree islands,were madethe same. Most
mitigation work is being doneff-site (much
goes to Everglades restoration in the National
Park), so the plan does not specify particular
trading rules. The plan focuses rotly on
wetlands restoration and protectidiyt also
stormwater management and aquifer protection.

Plan implementatioormeans putting in place the
means to achieve planning goals. One important
component is the operation of successful
commercial credit venturesstdius ofventure
implementation varies among the case study plans.

Final public notice for the initial Wdstgene
venture was issued, and state (DiviSitaieof
Lands) and Fed€maips of Engineers and EPA)
approval eesved in [atd9942°> The long-term
status of the plan and the venture remains uncertain,
however, due to legal challenges to the
categorization effort.

The Wes&tugene plaspecifies credit requirements
for a permitted fill based on wetlands type. These
requirements follow from the watershed dgloats
were established in fiten. Of five wetlands types
in the watershed, four are to be replaced in-kind.
Only disturbed agricultural wetlanusy be
replaced with different wetland types. Because the
plan specifies how many acres of each type are to be
impacted, the plan also estimdtew many
mtigation credits of each type of wetland are
needed. With this informatiordjrthe public
venture was designed and capitalized to sell credits
for certain fill permitmiade atparticular wetland
parcelsPrior to this time, credits for at least one
oamercial venture wersold under termghat
conform with the plan.

A goal of the Juneau plan rgasite aCorps
Programmatic General Permit. The City and Bureau
of JungaBJ) would have usedthis permit to
make permit decisions for lawer value
categories of wetlands and to daselmpn

commercial credit venture to sell credits fills
made in these categories. Phen called for the
Corps to continue to issue permits for the two higher
value categories of wetlands. However, the General
Permit application met with environmentalist
opposition, atthe national level, to the

categorization process that left a very small fraction
of Juneau’s wetlands available for development

% A MOA was signed in Fall 1995.
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without mitigation (see Appendix C). The original available. There apparently has been some private
Programmatic General PernfRGP) draft by the sector and speculator interest in ventunesllas
Corps Regional Office was held in abeyance by However, HMBD&s notyet resolved many
Corps Headquarters ih994, inresponse to the guestions regardimmyv to structure the public
opposition. At that time, the Corps Regional Office venture jamdtoaccommodate the operation of
instituted an interim “Accelerated Individual any private ventures.
Permitting Procedure,” an arrangemtratwould
require both the Corps and CBJ to issue permits and Dade County initiated a SAMP process for the
observe the process, prior to issuance of a PGP. nearby Bird Drive and North Trail BBasihs,
CBJ’s construction of the credit venture and becauseCtimps required a SAMP dEIS to
resolution of details regardinigs operation have refve permitting issues associated witliban
been delayedpartially because of problems growth in the area, anddhat€s Comprehensive
obtaining the general permift. Plan required development in the area to conform to
a basin-wide wetlands plan. The plan also specified
The Meadowlands District SAMP and EIS were general mitigation requirements, including fees for
being reviewed by appropriate resource agencies as developmeatstoee islanavetlands within the
of summer 1994.Assuming that this and a later “urban development boundary” of the area covered
public review (and any revisions to thkn) went by the plan. The mitigation fees are based on
smoothly, the plan was slated to go into effect in the estimates of the cost of mitigation in the “Hole in
fall of 19952’ Mitigation is a major component of the Donut” restoration projectEwverglades
the plan. An interagency mitigation agreement, Nati@aak; all mitigation is to be done off-site.
incorporated into the SAMP, will clarify mitigation Most of the funds go toward the “Hole in the
policies?® This Interagency Agreement, along with  Donut” restoration projecilthough a portion of the
the SAMP and EIS, will not exclude the possibility mitigation fees are placed in a trust fund to acquire
of commercial credit ventures, although any venture and restore wetlands elsewhere in Dade County.
will require Corps approval. Indeed, the
Hackensack Meadowlands Development DuPage County, like Dade, hastablished
Commission (HMDC) plans to operate a public parcel-specific mitigation requirements for wetlands
credit venture. The SAMBtates that credits can within the planning area. The county has
not be sold until the commercial venture contains establishedwhiels authorize the collection of
fully functioning wetlands. However, there was fees for mitigation of non-jurisdictional wetlands,
some possibility that this requiremenbuld be however. Amtent of the planning is to streamline
relaxed according tohow Federal mitigation wetland permit applications, and tl®rps has
guidance evolved. HMDC is in the very early stages issued a general permit to the DuPage County
of planning itsventure, however, so it will be Deqiment of Environmental Concerns to help it
several years before arpublic creditswill be administer theplan. While the countycredit

ventures established to date servimgy non-
jurisdictional wetlands impacts, DuPage County has
% The PGP was issued on June 30, 1995. A notice of just acquired @eneral permithatwill enable it to
intent to sue has bedited to challenge the General provide mitigation for jurisdictional wetlands in one
Permit, but legal action has ngtoccurred. Thdinal area. DuPags planning effort is not a SAMP, but
plan decrease_d the amount of wetlands in the two lower  5ther resulted from a local county stormwater
value categories. ordinancethat authorizes the effort, categorization
rules, and plans for individual watersheds and credit
supply ventures. The intent of the plan was to
achieveno-net-loss, as well as make it possible for
28 The Corps intender a GeneraPermit program the county to streamline the tégtory procedure for
and abbreviated permit process to implement Permit applicants.
development continued in the SAMP.

% The Federal Draft EIS was issued in July 1995. As
of early 1996, the Final EIS is under development.
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Contribution of Wetlands Resource Plans to
Commercial Venture Success

Watershed-based planning can, like area-wide rules
for commercial trading, create the framework within
which individual venture agreements are established
and in so doing can influent®th thedemand for
and the supply of credits. Like area-wide rules,
many ofthe watershed-based plans specify what
constitutes acceptable mitigation for particular
wetland parcels. The degree of specificity contained
in the plans regarding mitigation requirements
varies. For example, the Wegugene plan
identifies credit requirements for all the different
types of wetlands found in theea, and where in the
watershed mitigation siting is acceptable. The
Juneau plan calls for a “Wetlands Review Board” to
apply a formula to a permit application to determine
the necessary mitigation. In DuPage County, the
planningeffort calls for “critical” wetlands to be
mitigated at a higher credit trading rattban
“regulated” wetlands. Many of the plans favor on-
site and in-kind mitigation and limit use of credit
ventures as a last resort. The plavith public
ventures also specify who can use the venture. For
example, the Juneau plamly allows developers
with minor wetland impacts (less than 5 acres) to
use the public venture. The watershed-based
wetlands resource plamsviewed here are only
partially developedput the following lessons may
be drawn.

Factors Influencing the Supply and Cost of
Credits

Quality Control

Many of the plans specify success criteria for
mitigation sites, monitoring and maintenance
requirements, and long-term site protection for
commercial ventures. However, ageneralrule,
there appears to be less of an emphasis on financial
assurance requirements (such as posting a bond to
assure success) in public ventures compared to
private ventures, although there are exceptions. It
seems commofor a plan to create some public
entity with the charge of overseeing a mitigation
venture. The assumption seems tothat the

venture will suceed because it will be administered
by a public entity and is included in an area where a
watershed plan has been preparedihis is
consistent with the way publicly capitalized ventures
developed outside of watqrktmecthave been
treated (see Chapter 3).

Wast Eugene, a publicly capitalized venture is
administered by the Wetlands Administrative Group
that was set up through the watershed-based
wetlands resource planning process. No mention is
made of other credit ventures. In Juneau, the only
credit suppliermentioned is a public venture
overseen by the Wetlands Review Board (created by
City ordinance; an independent board composed of
two planning commissioners andgrifine
citizens having expertise in specified relevant
technical fields). The West Eugene plan does have
some formal requirements for performance bonding,
limitations on the time of credit sale, and monitoring
and maintenance requirements. It has some
consideration of long-term management, although
long-term maintenance requirements are more
vague. In Juneau, monitoring and performance
criteria are to be established by the “Wetlands
RevieBoard,” whose certification is required
before credits can be sold. According to the Juneau
plan, there appears to be little long-term monitoring,
htiugh the Wetlands Review Board must prepare
an annual report describing status of the
commercial credit ventures. The fact that these are
public ventures sited on public lanthy make the
requirement for long-term management less
important as a quality control consideration.

The Hackensack Meadowlands Development
Commission (HMDC) currently haplans for a
public venturebut there also is some interest in
private ventures. Rules established by the SAMP
and EIS are expected to cover all types of ventures.
The Meadowlands District SAMP, Inter-agency
Agreement, and Elgohibit the sale of credits for
any commercial venture until the wetlands are
certifiedsful (although this may be relaxed in
the future). imathishe ecologicaduccess of
the venture is assured. These corgitisna
consideration for gaining approvatdby and
Federal authorities for the hitamever, it does
not appear that the possibility of posting a financial
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assurance, in lieu of delayirggles, hayet been
considered. In fact, the financial and other
operational characteristics of the venture are still in
early stages of development. Also, as in West
Eugeneand Juneau, in this area, the long-term
protection of the venture site is assured by virtue of
public ownership.

The quality assurances for the mitigation fee system
in DuPage County include the specification of
success criteria for mitigation work, a time limit for
mitigation fees to be used, and the requirement that
fees can only be usddr mitigation work (i.e., no
other public purpose). Mitigation fees are
determined from an apparently thorough accounting
of all the costs of mitigatiorincluding long-term
management and maintenance. Mitigation fees are
also subject to change if cost estimates from the
mitigation work are found to be too low or too high.
Thus, the plan has some flexibilityut also some
risk.

The quality assurances for mitigation in Dade
County appedess well-specified. It is not a major
concern of Dade County plagms, as most of the fee
revenues are being used for restoration in
Everglades National Park. Quality control
provisions for the mitigation work in Dade County
are specified in a separamemorandum of
understanding between Dade County and the Park.

Costand Credit Pricing A system of venture cost
accounting, and credit pricing requirements are
described in some watershed plartdowever, it
does not appeahat costaccounting and pricing
practices for publicly capitalized ventures are
always well articulated, or have fully considered all
costs. The Wedtugeneplan describes a break-
even financial objective for the publicly capitalized
venture, with commercial costs of credits defined to
includecapital, labor, and management costs. The
WestEugeneplan opted not tinclude thecost of
any land donated by the Bureau of Land
Management, feeling that this would double-charge
the public. There are no guidelines on winéght

be required from private ventures. Also, the

aaunting guidelines call forreation of an interest-
bearing investment fund for unforeseen expenses,
which appears to be an attemptreduce failure
rislowever, it is not cleathat this amount of
interest bears a close relationship to expected repair
costs if there is a site failure.

The Juneau plan specifies that the publicly
capitalized venture be a break-even operation with
credit prices reflectingoalls expected to be
incurred. However, the Jysleaiprovides few
details on how costs will be computed. Land cost is
to be factored into credit prices at fair market value,
and the plan calls for the establishment of a
revolving fund for monitoring and administrative
expeses. However, there does not seem to be an
explicit consideration of failure risk assurances
eithelelaying creditsales or by providing an
assurance fund.

Even less information was available for the
Meadowlands District plan, despite the fact that the
planning process hadubderwayfor several
years. In fact, few people who were developing the
plan had devoted much attention to the issue of cost
accounting and credit pricing for public ventures.
This may reflect that the public venture is only one
component of the plan. Planners continue to work
on general guidelines, including differences between
public and private ventusescamgiderations
for credit ventures.

In Dade County, fees have been established for
mitigation for certain types of wetlands. The fees
are equal to the product of the number of acres
impacted times a mitigation credit ratio times the
estimated per acre cost of acquiring, restoring,
enhancing, managing, or monitoring the sites
identified for mitigation. Aside from tree islands
(which cannot be impacted), mitigation fees are the
same for all other wetlands, regardless of their type
or location within the urban services boundary. In
other wondidle the county performed detailed
wetland categorization during the planning process,
thecategorization process did not result in parcel-
specific mitigation requirements. The simplicity of
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this flat fee has beenwell-received by the
development community.

In DuPage County, fees charged to permit

applicants are based on detailed estimates of costs

for mitigation design, development, construction,
restoration, enhancement, management, and
monitoring. Funds are obtained prior to
construction and deposited into an interest-earning
trust fund, with the provisiothat funds must be
used for mitigation within 10 years of receipt.
Mitigation fees for different watersheds vary
depending on cost estimates for creslitpply
ventures thatcan be used inthat particular
watershed. However, while creditratio
requirements are different for “critical” (3:1) vs.
“regulatory” (1.5:1) wetlands, fee requirements are
not specific to the individual parcel impacted.

Factors Influencing the Demand for Credits

Market Type

Watershed-based wetlands resource planning was
undertaken in areas where tlemand for individual
404 pemits was expected to be strong. Also, in
these areas awhere non-Federglirisdiction had
been extended to small wetlands, the rules
governing fill permits stressed sequencing.
Therefore, all three possible sub-markets were
potentially available for commercial ventisales;

and, the most significant effect of watershed-based
planning on market demand is the possibifitsit
wetland categorization might relax or clarify
sequencing requirements in the three possible sub-
markets, making the demand for credits more
certain. However, manplansdid not explicitly
assess the potential demand for credits from public
ventures. By contrast, adequate demand for credits
would surely be a major concern girivate
suppliers.

In West Eugene, the categorizatiomde clear
exactly what was to be the fill permit rule for each
parcel. Inthat sense, the categorization was an

unandpious statement dfie allowable fill activity
and the required actions for each parcel in advance
of any permit application.

The Meadowlands District plan, states that venture
credits only may be used to compensate for losses of
wetlands functishen on-site, in-kind
compensatory mitigation is not practicable or
environmentally desirable. However, the plan itself
helps tddentify those areaswhere on-site
mitigation is expected and offwile be
permissible. In this way, some certainty of demand
for credits is established.

In Juneau, venture credits can be purchased for off-
site mitigation when on-site mitigation is deemed to
be inadequate. The adequacy of on-site mitigation
can be inferred from the plan, so the demand for
venture credits is established to a certdgree.
Also, credits are not available for any permit action
wherethe wetlands area to be developed exceeds
five acres. This prevents the public venture from
being exhausted by a single large development
project because it is designed to facilitate mitigation
for small-scale develdpatenight otherwise
cause cumulative damage. Large-scale developers
will be required to perform mitigation through
individual actions rather than through the purchase
of venture credits. There is no evidence that private
ventures have been considered, so itclsamot
whether large-scale wetland development might be
served by private ventures.

In DuPage Countydemand for credithas been
fairly high. dne of the fee-based mitigation
ventures, one-third of the credits have already been
sold. Because the plan specifies ngesaeas
mitigation and monitoring requirements, developers
apparently appreciate the opportunity to purchase
credits to rid themselves of the burden of doing the
mitigation work themselves.  Giverthat no
mitigatiorwork can begin until adequate fees are
collected, demand for creditsusry important. In
Dade County, the collection of fees has so far been
mixed, because there are several hundred acres of
non-jurisdictional wetlands within thébasins.
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However, all fees collected have gone toward

mitigation work by the National Park Service or are

earmarked for acquisition and restoration of

wetlands elsewhere in the county, so demand for
credits is not crucial to success of an individual

operation as it is in DuPage County.

Market Area

In West Eugene, a preference for credit purchases
from the venture is given to permit applicants within
the plan boundary (first come-first served);
however, excess creditsmay be available for
properties outside the planning areal@sy as a
small fraction othe credits remain available within
the plan area.

In the Meadowlands District, the wetland venture
must be located in the planning district. Priority for
purchase of credits will bexgin as follows: projects
consistentwith the approvedSAMP; projects
located in the District anthat have received all
necessary permits bate not consistent with the
SAMP; projects located in tretate ofNew Jersey
but outside the district and which have received all
necessary Federal and state permits and which have
been directed to the IMTF by the DHEBtate)
Wetlands Mitigation Council.

In the Dade County North Trail and Bird Drive
SAMP, each permitted wetlands fill within the
Urban Development Boundary (covering a portion
of the SAMP) is required to contribute to the
“Freshwater Mitigation Trust Fund.” Areas out-
side the Urban Development Ardeat cannot do
on-site mitigation may also contribute to this fund.

In DuPage County, several ventures have begun
collecting fees. Until recently, most ventures could
only serve impacts for Federally non-jurisdictional
wetlands, althouglone of the ventures (Cricket
Creek) now has received a General Permit from the
Corps toserve jurisdictional wetlands asell.
Different ventures are to be used within particular
“watershed planning units” in the county. For
example, the Winfield Creek Venture is to be used

for development withiwést Branch DuPage
River Watershed Planning Unit.

Regulatory Consistency For All Mitigation Options

In general, the watershed plans do not directly
address this question. Regulatory consistency is
difficult to assess because few of the public ventures
are actually in operation. It should be mentioned

that the DuPage County planning effort does
explicitly state that commercial credit ventures will
be subject to the same quality control requirements
as permit recipientiat choose to do mitigation
work themselves.

Summary

All of the plaegsiewed inthis report have
undeagone a long and intensive planning process,
and some planning is still in progress. The costs of
planning can be significant. For example, the West
Eugene planningrocess involved several hundred
thousand dollars for such activities as technical
udies and staff time. Much of thecosts of
developing th&eMyente Plarwere actually
povided by Federal agencies, including EPA and
the Corps. This is likely to be an anomaly, however,
for these Federal agencieereinterested in West
Eugene as alpt program. Besides direct financial
outlays, there algo costs associated with
planning that are more difficult to measure, such as
the cost of volunteer spent by different
sthdlelers. In addition, there are opportunity
@is to findsand time spent on planning that must
be considered; the planning process can take many
years, over which problems may change or become
more acute. Finally, and most significantly, the
takings issue and the conflicts with environmental
dvecates (see Appeix C) can be a barrier to plan
implementation. In suapjitears that much of the
delay and financial costs of pladomgpithe
need to forge agreement on sfiecireas designated
for development, preservation, and restoration in
advance of fill permit decisions.
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Concern for planning costs are especially important
given that there is no guarantee that planning efforts
will lead to a consensus on a desired outcome,
including commercial credit trading.This was
found to occur in one Special Area Management
Plan (Mill Creek)that wasreviewedfor another
study conducted for the National Wetland
Mitigation Banking study (White and Shabman, in
prep.). Negotiationamong stakeholders broke
down wellinto the planning process, after many
hundreds of thousandsddllars had been spent. In
addition, many are disiltioned by the effectiveness
of planning, feelinghat planswill never be fully
implemented. They would prefer effort to be spent
on activities that can be described as
“implementation” rather than on planning. Thus,
not only can planning be costly, but there often is an
understandable reluctance to allocate funds to
planning activities. In sum, there are reasons for
watershed-based wetlands resource planning (that

attempts rigid categorization) to be approached with
caution.

While there are prospective benefits of planning and
wetland categorization, planning can consume
significant amount of time and resources, the
commitmenwlaith maynot be justified by the
benefiteived. Indeed, since there are many
operating ventures that have been approved out-side
watershed-based plans, and since their potential for
ecological aednomic success seems high (see
Chapter 3), the costsdalays associated with
categorization through watershed-based planning
may not be warranted for supportingercial
dieventures. Therefore, the Dade and DuPage
approaches of establishing categorization guidelines
without planesll categorizatiomay be a more
practical and less costly option.
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CHAPTER SIX.
FINDINGS AND CONCLUSIONS

A mitigation credit market emergaeghen one or designingnd implementing commercial venture

more commercial ventures seltedits to one or agreements. The area-wide rules (reviewed in

more permit applicants in some area for a price af@dr 4) are attempts to provide a regulatory

established by bargaining among sellers and permit framework for commercial credit ventures in

applicants. Mitigation credit markets can only exist specific areas of the country.

as a response to wetlands regulations. The

regulatory challenge is taestablish rules for Conclusion 1

commercial credit tradingthat will promote

mitigation success through credit markets. If commercial venture credit sales are an acceptable
instrument of wetland regulatory policy, national

Success can be defined at both the venture level and policy guidance should affisupplost for

market level, and ifboth ecologic and economic commercial crediarkets and describe general

terms. At the venture level, ecological success pelesithatfield offices should use tprepare

means that a venture'seplacement wetlands and sign venture agreemémtg.specific set of

successfully reproduce the desired functions of the wida-rules should be tailored to regional

filled wetland. Economic success at the venture circumstéhces.

level meansthat a venture’'s salevenues are
sufficient to coverits own estimates of the
commercial cost of producing credits. Market level  Finding 2
success mearthat the totalcredit output of all

ventures is based orecologically successful While private credit ventures only have been selling

replacement wetlands and able to meet the demand credits for a short time, the agreements under which

for credits for the area being served, at prices that they were authorized generally match the

recover production costs. determinants for success established in this report
(see Chapter 3). And importantiliie agreements in

The determinants of venture and marketel each case were tailored to be sensitive to the

ecological and economic successre developed ptcular economic and ecological circumstances

and organized around a demand asubply faced by the venture.

framework. That framework primled a “check list”

which was used to evaluate area-wide rules and Conclusion 2

policies and watershed-based wetlands resource

plans which were developed to guide the National policy guidancereadvide rules should

development of individual venture agreements. be flexible enough to accomnsimion-

specific conditions under terntisat will maintain
the likelihood of ecologically and economically

Finding 1 successful mitigation. Development of a conceptual
framework and general principles for designing

Despite their potentiakconomic and ecological venture agreements, includihgtrations of

advantages, most operating private credit ventures alternediye to meet the general requirements

have had to invest excessive time and effort to gain
regulatory approval. Also, regulators and resource

agency staff alikedve been frustrated with the lack * As noted previously, Federal guidance was
29023).
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Finding 4

for success, wouldssistplanning and design of
commercial ventures.

A strong demand for venture citsdcan increase the
potential for economic success of commercial
ventures. Rules that could increase the demand for
venture credits include allowing crediales in

Finding 3

Commercial credit sales will heermitted when they
help assure thecological success of wetlands
mitigation. However, commercial venturatso
must meet their financial objective in relation to
their commerciakcost. Some ventures have low
commercial cost becauseéhey have true cost
advantages or because they use different judgements
aboutwhich expenses angart ofcommercial cost.
Some feesystems have beguut in place asstop-

gap measures untihore formal analysis afosts

can be done. These fee systems should not be
judged by the criteria offered this report until they

are more fully developed. On the other hand, the
publicly capitalized ventures studied for this report,
and some fee systenappear teemploy different
cost accounts than the private ventures and may not
offer adequate financial assurance against mitigation
failure. In addition, it appears that some of the area-
wide rules, asow written, do not address cost
accounting issues, and do not describe venture
financial conditionghat should be maintained to
provide assurance against mitigation failure.

Conclusion 3

Regulatory and resource agencies developing
regulations and general guidelines that affect supply
and cost of commercial venture agreements need to
consider (1)_Quality control§éacross all venture
types) which should include provisions for
monitoring and maintenance, long-term site
protection and management, and financial assurance
against mitigation failure, unless trexological
condtions at the venture sitekave a high
probability of immediatecological success, and (2)
Cost accounting and credit pricingractices at
public ventures and fee systems, to assure adequate
funds to secure mitigation success.

multiple sub-markets, defining wide market service
areas, and ensuring regulatory consistency across
mitigation options. The venture agreements now in
place appear to do little to restrict the market area or
tleub-market intowhich credits can be sold;
however, the area-wide rules and guidance studied

for this report suggesitethashould be

limitations on venture sales possibilities. Area-wide
rules also emphasize the predominance of
sequiing and are often silent on the mitigation

quality assurance that would be expected for on-site

mitigation. These factoen reduce thpotential

for economic success by reducing the demand for
venture credits.

Conclusion 4

If there is a desire to have economically successful

credit ventures and markets, then the following steps

should be considered by local entities:

1. Allowance of fill-permitting decisions to make
ecologically justified deviations (e.g., in the
context of watershed plans) from sequencing to
increase the demand for commercially-produced
credits.st®peould be to(1) request that
fill-permit propimsdlsle a justification for
why the use of venture credits is an ecologically
superior alternative to avoidance, minimization
or on-site mitigation, an¢{2) to instruct
tatus to considerthat justification in
reviewing the fill permit.

Increase the demand for credits by increasing
the mitigation requirements for permits issued
under Nationwide 26 and by encouraging state
and local inteeskipttpermit programs
that extend to areas outsid#4 jurisdiction.
The simplest approacimay be torequire a
small fee for permits issued under these
programs. The fee could be administered in any
of the ways described i€hapter 3 of this
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report. To minimize the possible assertion that
a fee requirement, nmatterhow easy it is to
obtain the fill permit, is amtrusion on land use
rights and an unnecessary regulatory burden for
limited environmental gain, the smallest fills
might be exempted. Also, for most fills under
these expanded programs, fees could be less
than the cost of replacement wetlands. This is
the approach andbgic used in one of the
operating fee-based systems.

3. Fill permitting actions should require that on-
site mitigationinclude quality controlagainst
mitigation failure consistent with those imposed
on commercial credit ventures, affcht these
controls be enforced.

Finding 5

Watershed-based  planning  for  wetlands
management,that supportscommercial credit
trading asone purpose, hasncluded multiple
stakeholdepatrticipation for trust-buildinggmong
participants, technical protocols for detailed
wetlands identification and categorization based on
watershed goals, and implementation strategies that
rely on non-regulatory mechanisms. One benefit of
such a watershed-based planning effiaaty be to
streamline the regulatory process categorization of
wetlands in the plan. Categorization has been
proposed in the plans as a substitute for sequencing
when each individual permit application is filed.
However, preparation of plans that include detailed
categorization can be costly and time-consuming,

and there is a risk that the planning process may end
witout agreement. Cthe other hand, a number of
commercial ventures have been authorized to
operate, and are operating, without reference to
watershed-based planning. In addition, the case
studies in Chapter 3 sugdégh aotential for
economic and ecological success for many of these
ventures.

Conclusion 5

Theray be valid reasons for initiating a
watershed-based wetlands resource planning process
to categorize wetlands in a landscape setting for
both regulatory and non-regulatorgnagement
programs. However, thepport offered to
commercial venture success does not appear to be a
sufficient reason to incur significant planning costs.
Mapping of wetland sites using low cost approaches
that draw on existing data sources may be useful if
the purpose is to help veagsesshe demand
for redits thatmight be present in their potential
sales area. Detailed wetland delineation and
functional assessment of the regulated wetlands only
owld beaccomplished apart of the fill-permit
application process. This descriptive mapping
activity is consistent with the ADID process that has
been undertaken inasea® but is not the
equivalent of watershed-based wetlands resource
planning. Perhaps the most effective contribution of
watershed-based planning is the establishment of
categorization rules that pconsistancy for
establishing permit requirements in advance of the
application process.
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APPENDIX B.
VENTURE SPONSORS AND
REGULATORS INTERVIEWED

Name, Venture, Agency

e Bates, Terri, South Florida Water Management District

» Bierly, Ken, West Eugene WMB, Astoria Airport WMB, Oregon Division of State Lands

» Blossoms, Rod, City of Logan, Utah, WMB, City of Logan

e Carroll, Barbara, Friendship, Texas, WMB, Friendwood Development Corporation

» Clark, Loren, Placer County WMB, Placer County Planning Department (California)

» Clearwater, Denise, Maryland Wetlands Compensation Fund, MD DNR

» Figueraf, Debbie, Browning/Ferris, Browning/Ferris Industries

» Gipe, Todd, St. Johns River Water Management District (Florida)

* Guynes, Elizabeth, U.S. Army Corps of Engineers (Vicksburg District)

* Henson, William, U.S. Army Corps of Engineers (Little Rock District)

* Hey, Donald, Wadsworth Bank, Wetlands Research, Inc. (lllinois)

* Hopen, Richard, Florida Wetlands Bank

* Hull, Clark, Southwest Florida Water Management District (Florida)

* Kinter, Steve, Volusia County WMB, Volusia County Environmental Management Department

» Koros, John, Harris County Flood Control District, Texas, Harris County Flood Control District

* Lowe, Glen, St. Johns River Water Management District, Florida

* Martindale, Molly, U.S. Army Corps of Engineers (San Francisco District)

* Matuziak, Mark, U.S. Army Corps of Engineers (Chicago District)

* Morse, Peter, Sacramento County, CA, WMB, Sacramento County Planning Department (California)

* Myers, Erik, East Bird Drive Basin Fee and Bird Drive and North Trail Basin MB, Dade County, Florida,
Dade County Department of Environmental Resources Management

» Pashley, David, Pine Flatwood Wetlands Mitigation Trust, St. Tammany Parish, Louisiana, The Nature
Conservancy

* Redmond, Ann, Florida Department of Environmental Protection

* Rice, Steve, DuPage County, IL, Winfield Creek, DuPage County Department of Environmental
Concerns

* Rolband, Mike, Neabsco, Wetlands Solutions, Inc. (Virginia)

* Russell, T. Logan, Delta, Delta Environmental Land Trust (Mississippi)

* Ryan, John, St. Charles WMB, Land & Water Resources Inc. (lllinois)

» Schwinline, Alan, Lake County WMB, Lake County Stormwater Management Commission (lllinois)

» Shead, Linda, Galveston Bay Foundation WMB, Galveston Bay Foundation

» Slatery, Mike, Maryland Wetlands Compensation Fund, MD DNR

» Slayton, Mike, and Rob Robbins, South Florida Water, South Florida Water Management District
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Venture Sponsors and

Regulators Interviewed

e Smith, Kevin, Maryland Wetlands Compensation Fund, MD DNR

e Squillace, Vince, and Scott Doran, Ohio Wetlands Foundation WMB, Ohio Wetlands Foundation
» Stillwell, Brooks, Millhaven WET (Georgia)

e Stockdale, Erik, Mill Creek WMB, Washington Department of Ecology

e Straka, Ron, City of Renton, WA, City of Renton

*  Wheetly, Mark, Bracut Marsh WMB, California Coastal Conservancy

» White, Elizabeth, San Diego Vernal Pools, U.S. Army Corps of Engineers (Los Angeles District)
* Williams-Hooper, Sherry, Orange & Osceola Counties WMB, Orange Co. Community Services Division
* Wood, Cynthia, U.S. Army Corps of Engineers (Galveston District)

Watershed Plans

WestEugeneOregon

» Evans, Deborah, Eugene Department of Public Works, personal communication
* Fox, Carrie, 1994, U.S. Army Corps of Engineers (Portland District), personal communication

JuneauAlaska

e Caufield, Jan, 1994, City and Bureau of Juneau, personal communication

* Mary Lee Plumb-Mentjes, 1996, U.S. Army Corps of Engineers (Alaska District), personal
communication

HackensaclveadowlandsNew Jersey

e Scarlatelli, Ken, 1994, 1995, Hackensack Meadowlands Development Commission, personal
communication
» Thiesing, Mary, 1994, U.S. Environmental Protection Agency, personal communication

DadeCounty,Florida
* Myers, Erik, 1994, Dade County Department of Environmental Resources Management, personal

communication
* Evoy, Jean, 1995, Dade County Department of Environmental Resources Management, personal
communication

DuPageCounty,lllinois

» Stefan, John, 1994, DuPage County Department of Environmental Concerns, personal communication
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Venture Sponsors and

Regulators Interviewed

GraysHarbor,Washington

* Weinmann, Fred, March 1994, EPA Region X, personal communication

CanaarValley, WestVirginia

» Forren, John, 1994, U.S. EPA Region Ill, personal communication

Mill. Creek,Washington
e Scuderi, Michael, 1994, U.S. Corps of Engineers (Seattle District), personal communication

GreenBay, Wisconsin

e Smith, Jerry, 1994, St. Paul Corps District (Green Bay, Wisconsin), personal communication
» Fassbender, Ron, 1994, Wisconsin Department of Natural Resources, personal communication
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APPENDIX C.

EXPERIENCES WITH WATERSHED

MANAGEMENT PLANS FOR
WETLAND CATEGORIZATION

The task of wetlands categorization has been nvolvingcitizens; balancing functions, values, and

identified as a central contribution of watershed land use; and ranking and categorizing wetlands.
planning for wetlands management. Wetland
categorization within watershed-based planning The language in the public notice regarding the
includes morethan identifying (delineating) and WedEugene Plan indicates thpurpose of
then mapping wetlands in the landscape. Complete categorization: “Review of the plan (i.e., the results
categorization also includes functional assessment of the categorization process) by the Corps and EPA
and then a social decision on which wetlands will be ill eetermine whether the Pléwas identified the
preserved,which will be available for fill with least environmentally damaging, practicable
compensation, andvhich will be targeted for alternative for future urban development in West
restoration. Categorization efforts, to be successful, Eugene, asequired by Sectiod04 guidelines. If
need to earn thsupport of both private property the plan is approtkedn theCorps proposes to
owners and environmental interests. adopt an alternative permitting procedure for
processing applications for the filling of wetlands
Some interests have expresseatipport for withinthe Plan area under Sectid®4.” The
watershed-based wetlands categorization as a proposed procedure callsGorptheo issue
condition for dsigning and authorizing commercial more streamlined Letters of Permission rather than
ventures. Also, it was founthat all of the standanddividual permits. The Oregon Division
watershed plans examined that included commercial of State lands has similar requirements for
ventures as a component also included some type of approving the plan, particularly requibatents
categorization effort. This Appendix describes the identified losses must be fully compensated, and all
categorization experiences in each of the case study practicable alternatives must be considered. In
areas, as of summer 1994, short, the purpose of categorization was to

accomplish the sequencing/alternatives analysis
process for the watershed as a whole—ahead of

West Eugene, Oregon actual permit applications. By doing so, it
streamlines the review glermit applications, and

The West Eugene Wetlands Plan covers an makes the outcome of applications more predictable

approximately 8,000 acre area of the Amazon Creek for applicants.

Drainage basin in the westepart ofthe city of

Eugene, Oregon. How Categorization Was Done

Why Categorization Was Done Categorization was accomplished in sevetaps.
Wetlands in the study aregeremapped and their

Categorization was felt to beeeded to determine futilens assessed through &DID (advance

areas suitable for protection, restoration, and _ entification) grant from EPA inl989. The

development, consistent with the plan objective of process of classifying wetlanddonasby

“finding a balance between protection and
development that meets state and federal laws,” put
forth by the Eugene City CounciCategorization % Often, the terms classification and categorization
was an essential component of the planning process, aré used interchangeably. In the W. Eugplaa,
which consisted of: establishing goals and a classificationrefers to the distinctions betwegmpes

landscape vision: assessing wetland functions; ©f wetlands based on functions (iﬁ%ﬁgldcal)
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overlaying the ADIDdata with information on wetlands suitable for fill and future development;
flooding, soil types, the historic distribution of arid) uplands to be protected asnnections
wetlands, rare plant and animal species, waterways between wetlands and along stream courses. The
and drainages, winter waterfowl, and amphibian and plan also required wetland buffers, the size of which
reptile species distributions. But, grouping wetlands varied depending on the characteristics of each
into management categories (categorization) was wetland.
based on a broader set of criterdnich included
additional factors such asvhether the parcel was Special Characteristics of the Categorization
designated in Eugei® Metropolitan Planas a Experience
natural resource; proximity of the parcel to the 100
year floodplain; proximity of the parcel to a First, the mappingvb&re wetlandshould be
perennial waterway; whether the parcel was protected in advance of permit applications has led
connected to other wetlands or waterways; presence to some concern for taking claims. tieagy of
of a high diversity of wildlife habitat on the parcel; problems were alleviated when the Bureau of Land
presence of unique Willamette Prairie Grassland on Management paid many landowners for their land if
the parcel; if the parcel already has an approved it was formerly zoned as industrial but protected by
wetland impact permit or EIS; if the parcel is the plan. But BLM fumdee not sufficient to
relatively isolated; if the parcel is served by existing purchase all the land designated as protected, and
streets, roads, sewer, and water; if the parcel is potential taking problems remain. Local interests
adjacent to, or surrounded lexisting development; would prefer that Federal regulatory agencies incur
and if the parcel has frontage on a major highway or the wrath of property owners with taking claims,
street. As is evident, the WesEugene rathethan themselves. Therefore, it is their wish
categorization scheme considefgath ecological that th&€orps assist itmplementing the plan by
and socio-economic factors. Citizens were allowed refusing to grant permits for property specified as to
to comment on categorizatioesults, anddirect be protected, so they wouldt have to re-zone it
mailingsweresent to inform property owners and from developable to protetétds. Thisvould
solicit input. make the Corps—rather than local

jurisdictions—subject to taking claims. There is
Results/acceptance of Categorization some indicatiorthat the Corps is unwilling to play

this role.
According to descriptive material in the West
Eugene plan, the categorization process went Part of the planning effort in West Eugene included
relatively smoothly. Evidently, the designation of lobbying at the Federal level. This lobbying effort
only 6 out of 60 wetland parcels was debated. The hasn beffective, judging byBLM's land
process resulted inver 1,000 acres of wetland acquisition activitieshich have certainly helped
recommendedor protection or enhancement and implement the plan. In fact, the taking problem was
288 acres recommended for development. Initially, avoided to some degree because of the receipt of
all wetlands were put into two categories, develop or Federal funds for land acquisition. The Federal
protect. Ultimately, the categorization process led appropriatiere made in recognition of the
to four map designations in the plan: (1) wetlands to regional and national values represented in West

be protected; (2wetlands to be restored; (3) Eugene, as well afor the model plan that West
Eugenedeveloped. While acquisition can be a
useful tool in wetlands protection through planning,
there are at least twmoints that should beoted.

%0(...continued)

characteristics alone, whereas categorizatifers to First, the likelihoodthat theFederal government
wetland ranking or grouping for policy decisions (i.e., ~ could spend significant sums of money and buy out
protect, restore, develop, etc.). Thierd choice is landowners forevery plan in the country is slim,
adopted in this report. given scarce resources in the Federal treasury. The
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second point from this example is the problem of
how to undertake a land acquisition program. In
West Eugene, BLM purchases abmsed on
independentappraisals tadetermine fair market
value. When wetlands are buildable, their value is
based on highest and best use of the parcel
(commercial, industrial, or residentialHowever,
development is probably not imminent on all parcels
that BLM purchased, and if sold on the market, not
all of it would fetch the same price as if it were ripe
for development, which may have been what was
paid. The point is that if acquisition is a viable
option, there may beadditional ways tocost-
effectively purchase wetland protection or
restoration, such as a purchase of development
rightsprogram. While sucbptionsmaynot have
been available iNVest Eugenehey may be worth
exploring.

Juneau, Alaska

The Juneau Wetlands Management Plan covers a 15
square milarea in and around the city of Juneau,
Alaska, 54% ofwhich is wetlands. The City and
Bureau of Juneau (CBJ) has taken thad in
developing the plan.

Why Categorization Was Done

The CBJ felt that categorization is necessary to meet
the goals of the plan, which are to: (1) create a more
stable economic environment by increasing the
predictability of lancduse decisions; (2) decrease the
time it takes for applicants to obtain decisions on
discharge of dredge and fill permit applications; (3)
allow careful development of some less valuable
wetlands; and (4) provide protection for moderate-
and high-value wetlands. Wetland regulations are a
very important issue for the city, because so much of
the developable land of the city is wetlands. CBJ
felt that categorizatiowill allow the city to direct
development to less valuable wetlandghile
concentrating protection efforts on the more
valuable parcels. CBJ also felt that the provision in
the plan of a public mitigation bank will help ensure
thatthere will be no net loss of wetland functions
and values.

As in West Eugene, a purpose of the categorization
process was to accomplish the alternatives
analysis/sequencing requirements for the whole area
ahead of actugplications, and by doing so,
streamline actual gplitations. The plan
states that the basis of the categorization process is
theCorps’ public interesteview process (PIRP),
which calls for a balancing of many different factors
in the public interest. The plan’s categorization
process includes three compongiis: a
pevative environmental evaluation of wetland
function®) an assessment ofhe public
prefeence for how each wetlandshould be
managed; €B8)d an analysis of practicable
alternatives for each type of land uSerp3he
revised the ultimate categorization scheme, however,
to ensurghat the standard ofminimal
environmental impacts was maintained.

Addressing the regulatory requirements of
sequencing, alternatives analysis, and in-kind
compensation is apparent in the Juneau Plan’s
formulation of categorization and trading rules. The
original Jumdan called for local issuance of
permits for the two lowedtie classes of wetlands
following aCorps Programmatic General Permit,
while the higher value wetlands would continue to
be regulated under individual permits under Section
404. For those wetlands tkiBJ Wetlands Board
would have presumed that less damaging practicable
alternatives to the proposed development are not
available. Moreover, the mitigation policy adopted
by the Plaatierned after the Federal mitigation
seqguencing, including requirements for avoidance,
minimization, restoration, and compensation;
however, theplan specifies required mitigation for
each category. In sum, then, the Juneau wetlands
’plaategorization process is meant to streamline
the sequencing procedure, at least for two classes of
wetlands.

How Categorization Was Done

The plan ranked each wetland for each of these three
factors, as follows:

e To accomplish the environmental
component, CBhired a nationally
recognized wetlands expert to evaluate
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environmental functions of the wetlands
within the study area (that had previously
been identified and mapped by the Corps),
using the Adamus Wetlands Evaluation
Technique (WET). Fieldvork for the
evaluation lasted one year.

+ For the public preference component, CBJ
surveyed the public preference for wetland
parcels of individuals in different
neighborhoods of the city.

» For the practicable alternatives component,
the city conducted an inventory of non-
wetland alternatives for each type of land
use.

The categorization processelded four wetland
categories, from A (most valuable) to D (least
valuable). There was initial disagreement regarding
into which category most parcels fell. The Corps of
Engineers, in desloping the Programmatic General
Permit, re-categorized several C and D wetlands to
A or B status. Indoing thisthey applied the
standard of ensuring minimal environmental
impacts. The result was the following categories:

e Category A included high-value wetlands
thatcould be developed only if there is no
net loss of individual functional values in
the wetland drainage basin; on-site, in-kind
mitigation was required.

» Category B wetlands could be developed
only if there is no net loss of aggregate
functional values in the wetland drainage
basin; mitigation could be out-of-kind, but
must be on-site.

» Category C wetlands could be developed if
there is no net loss of aggregate functional
value; mitigation could be off-site and out-
of-kind.

e Category D wetlands could be developed
using besmanagement practices; project
design must minimize adverse impacts.

Also, there were special categories including:

» Dedicated land—land not available for
general developmdong to special
restrictions (such as wildlife refuge, etc.).

+ Enhancement potential wetlands
—wetlands with enhancement potential
which are suitable for enhancement
projects.

Results/acceptance of Categorization

Only 10 percent of the wetlands encompassed by
the Juneau plan (approximat8f0 acres), were
classified as either C or D. Only approximately 12
acres were classified as D, indicating that mitigation
oud be astrong component of the plan.
igi@ally, the plan called for th€BJ to issue
permits for wetlands in categories C and D,
followiegeipt of a Corps’ geeral permit; and for
wetlands of categories A and B to continue to be
regulated by the Corps by individual permits under
SectidB4, subject to any additional plan
requirements.  Applicants for permits in all
categories of wetlands (except category D) would be
required to comply with mitigation policies
contained in the plan, while category D wetlands can
developed usingbest management practices”
defined in the plan. For impacts less than 5 acres
(presumably to category C wetlands and above),
applicants would be able to use @roposed
mitigation bank operated by CBJ.

CBJ’s request for a general permiteisaim
afance byCorps headquarters in Washington,
DC. CBJ has been administering permits for C and

D categories of wetlands undesecial coordinated
procedure wittCthrps called an “Accelerated

Individual Permitting Procedure.”

81 The PGP was issued on June 30, 1995.
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Special Characteristics of the Cateqgorization
Experience

The categorization experience in Juneau was
somewhat rocky. The Corps ended up re-
categorizing many lower value wetlands to higher
value status. Perhapthe discomfort lay in the
inclusion of “public preference for management” as
a categorization criterion. The plan also suggests
the tension between Federal and local management
and permitting activities in wetlands, as illustrated
by the legal challenges the plan has faced.

Hackensack Meadowlands, New Jersey

The approximately 8,000 acres of wetlands
remaining in the Hackensack Meadowlands are the
focus of a Special Area Management Plan (SAMP),
which is near completion. This relatively small area
is under intense development pressure, given its
close proximity to New York City. The Hackensack
Meadowlands Development Commission (HMDC)
is leading the planning effort with th@orps and
EPA serving as the lead Federal agencies.

Why Categorization Was Done

Wetland categorization was felt to be necessary in
order to assesasnvironmental effects of different
land management alternativahat attempt to
balance multiple planning objectives, which include
no-net-loss of wetland values. The SAMP features
an environmental impact statement (Elfgat
attempts to integratdhe alternatives analysis
required under SectiatD4 into the master planning
process for the Meadowlands. In other words, the
SAMP allows the alternative analysis to be
addressed during advance planning rattiem
through individual permit applications (National
Wetlands Newsletter, p.8, March/April 1993). The
purpose of categorization, therefore, is to
accomplish some of the alternatives analysis.
Because of this, analysis of different land use
planning alternatives is explicitlypart of the
categorization process. Presumably, different
agencies participating in the SAMP will not approve
the plan unless they are convinced that alternatives

analysis sequencing has been accomplished by the
plan, or will still be requirefom permit applicants.

How Categorization Was Done

The objective ofdluation techniguéhat was
developed is to identify and compare wetland
attributits wetland functions. The valuation
technique was as follows: wetlands are divided into
“cells,” aPGa@cres in size. The cells are
defined by man-stadetural features such as
roads, railroad tracks, or utility linescelE&ch
then scored on wetlands functions such as water
guality, wildlife habitat, social significance, and
floodflow altenatives. The technique is being used
in the SAMP EIS to quantify the effects of land use
alternatives on each wetland area.

The SAMP and théllEdentify a preferred land
use alternative for each wetland by combining the
results of the valuation process above with
economic, social, and environmental goals of
HMDC. Thi#l in effect result in wetland
categories—areas to be protected, restored, and
developed.

Results/acceptance of the Categorization

The valuation technique is being used in the EIS to
evaluate the effects of different land-use alternatives
on wetlands functions. Ultimately, the information
ill Wwe used to determine the land management
alternative that is most suita&lalehtavetland
area. Although the drafS is notyet complete,
there has been some cdrdliseen HMDC land
use decisions and private property owners in the
past3?

Special Characteristics of the Categorization
Process

The situation in the Hackensack Meadowlands
differs from other case studiesdiegthe of
development pressure on the vesti@ned by

the plan,and their high development value.

® The Draft EIS was issued in July 1995. As of early
1996, the Final EIS is under development.
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Consequently, land-use designations in the plan are
potentially verycontentious. Landownesill be
very wary of reductions in the value of their
property thatwill result from a planhat restricts
development; environmentalists will be reluctant to
allow development at all because they claim there
are so fewvetlands left. Given the degradstite

of the wetlands, restoratioaill likely be a major
component of any managemepian. There are
conflicts of this type with practically all case studies
examined; however, the conflict is magnified in the
Hackensack case.

Dade Co., Florida (North Trail and Bird Drive
Basin)

The Dade County Department of Environmental
Resource Management (DERM) spearheaded the
North Trail and BirdDrive Basin SAMP. The
Corps of Engineers has been a lead Federal agency.

How and Why Categorization Was Done

Presumably, categorization was done in order to
develop off-site restoration and trading rules for
different types of wetlands. Trading and restoration
rules were felt to be needed becausm-site
mitigation had a poor record of success, apparently
due in large part to the persistent invasion of exotic
species. North Trail and Bird Drive was an EPA
ADID site, and the Corps required the DERM to
perform detailed functional evaluations of wetlands
using techniques such as thiabitat Evaluation
Procedure (HEP).

Results/acceptance of Categorization

The categorization process resulted in the decision
that one type of wetlands, tree island®&re off
limits to development. However, the results of the
categorization processes were apparently not used to
differentiate development or mitigation decisions
regarding the other types of wetlands in the SAMP
basin. Rather, in the end, non-tree island wetlands
were lumped together, as mitigation requirements
werethe same for each. Mitigation decisions did

differ depending upon the location of the wetland in
relation to the County ComprehensiRéan; i.e.,
themere different requirements for wetlands
within the urban developmentidary than outside
this bounditych of the mitigation was to be
done outside the SAMP area, either in the
Eveglades National Park (“Hole in the Donut”
project) or elsewhere in Dade County, precluding
the necessity of categorizing mitigation sites in the
SAMP area. Thus, irente categorization
yieldsdrgple set of rules that permit applicants
could follow.

Apparently, categorization has besall-accepted
for the mostpart by all interests. Apparently,
developers appreciate the simplicity of having a set
mitigation feeapply to all parcels (that are not tree
islands). Also, environmental groups have not been
opposed to the scheme because they realize the need
for active management to prevent exotic species
invasions. However, therdnas been someoncern
voiced by the Fish and Wildlife Service to have
more of themitigation work done in Dade County,
as opposed to Everglades National Park. As a
result, one-third of the mitigation fees go towards
mitigatiamk in the Countybut not necessarily
in the North Trail and Bird Drive Basin).

Special Characteristics of the Categorization
Process

The categorization process appkave tgone
rather smoothly, for several reasons. First, there is
a consensus of opinion that ¢besystem will
require active management; protection of existing
wetland parcelsvill not be ecologically beneficial.
There was also a perceivedyency toadopt the
plan, for the Counfyy master plan requires that a
wetlandtplamsure flood control and habitat
protection) mst be passed before any development
could proceed in an undevelopetiasded to
the cooperatianysftakeholders in getting a
plan passed as quickly as possible.

Also, the rejection of using categorization to set up
parcel-specific development and mitigation
requirements is somewhat unusual. Those involved
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with the SAMP apparently felt that the benefits of
using simpler mitigation rules (a flat fee, tree islands
off limits to development, giving fees to the

Everglades Park) was simpler to establishing
elaborate, parcel-specific mitigation requirements.

DuPage County

The DuPage County Department of Environmental
Concerns (DDEC) is conducting planning efforts

that focus on watershed planning and commercial

ventures throughout the county.

How and Why Categorization Was Done

A county ordirance established categorization rules
for wetlands in the county in order to streamline
mitigation requirements and achieve no-net-loss of

wetlands. The ordinance established rules by which

all wetlands (including non-jurisdictional wetlands)
would be categorized as either “critical” or
“regulatory,” and mitigation requirements for each
of the two types (ratio 08:1 and 1.5:1 acres of
wetland impacted versus mitigated, respectively).
Criteria bywhich wetlandparcels are to bedged

as critical or regulatory include sudhctors as:
identification as critical by an EPA ADID project in

the region; presence of threatened or endangered

species; a high water quality rating; a high wildlife
quality rating; a stormwater storagelumerated
above a certain standard; and a variety of other
criteria. Designation of wetlands as critical or
regulatory is done at the time of permit application,
although, insome cases, the designation is likely to
be obvious.

Categorization was also done in order to determine
appropriate mitigation requirements for regulatory
versus critical wetlands, and mitigation
requirements are specified in planning documents.
Mitigation requirements are basin-specific. Public
commercial credit supply ventures are authorized by
the plan, but theseare subject to the same
requirements as individuals thetioose to do the
mitigation work themselves.

Results/acceptance of Categorization

This effort has apparently been well received by the
ounty andCorps. The Corps has given the county
a specific type of general permit to help administer
the ordinance, and hascently given a general
permit to the county to operate @ammercial
venture for certain jurisdictional wetlands (previous
efforts have been directed at non-jurisdictional
wetlands). D&&Cinsist thathe plan offers
more environmentalprotection than previously
existedasselts thathe plan has been well
ed@d and there have befmw takings claims.
Many developers have already purchased credits
from the commercial ventures, although
construction of restoration sites has not yet begun.

Special Characteristics of the Categorization
Process

The categorization process is similar to Dade
danty in that individugbarcels are not specifically

mapped out for preservation, development, and
restoration. Rathére plan identifies rules by

which development and mitigation decisions can be
made.

This effort is also unusual in that it evolved from a
county ordirethee,than a Federal program.
The overall effort in DuPage County also was
directed primarily at stormwater management rather
than wettaadagement (the plan was not the
result of the threat of a Federal permit rejection, as
was the camany of the other castudies). It
appearsctimamercial venturewere ultimately
included becau3BEC thaight they contributed to
the plans overall objectives. The establishment of
commercial ventures domgspeat to be the
motivating factor for the plan.
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